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Background to the Sub-Commission 

What was the role of the Sub-Commission? 

The Sub-Commission on the Promotion and Protection of Human Rights 1 
(the Sub-Commission) was the main subsidiary body of the Commission on 
Human Rights (the Commission). The Sub-Commission was set up in 1947 
with an initial mandate to recommend standards for the protection of minori-
ties and prevention of discrimination 2. The mandate and functions of the 
Sub-Commission expanded over the years to allow it to take on a far wider 
range of tasks and human rights issues. The Sub-Commission was authorised 
by the Economic and Social Council (ECOSOC) in 1967 to “examine informa-
tion relevant to gross violations of human rights and fundamental freedoms” 3 
in all countries in the world. 

The Sub-Commission’s role is often described as being a ‘think 
tank’ for the Commission 4. Its main functions were to undertake research 
on key human rights; contribute to the development of international human 
rights standards; give guidance on the interpretation of international stand-
ards; monitor violations of human rights; monitor and examine issues of 
implementation of human rights; and perform any other tasks delegated to 
it by the Commission or ECOSOC. The Sub-Commission was made up of �6 
independent human rights experts, with a balance of representation from the 
UN’s five regional groups 5, elected by the Commission. All the individuals 

 1  This body was formerly known as the Sub-Commission on Prevention of Discrimination and Protection 
of Minorities. It was renamed the Sub-Commission on the Promotion and Protection of Human Rights 
in 1999.

 2  See A. Eide, ‘The Sub-Commission on Prevention of Discrimination and Protection of Minorities’, in P. 
Alston, The United Nations and Human Rights, (Clarendon Press, 1995), pp. 211.

 3  Para 2, ECOSOC Resolution 1235 (XLII), adopted 6 June 1967.
 4  See www.ohchr.org/english/bodies/subcom/index.htm. 
 5  As of 2005, there were seven experts from Africa, five from Asia, five from Latin America (GRULAC), 

three from Eastern Europe, and six from Western Europe and other States (WEOG). For a list of mem-
bers of the Sub-Commission see: www.ohchr.org/english/bodies/subcom/membership.htm. 



who are elected to serve as members of the Sub-Commission are expected to 
be independent, are not paid, and serve in a personal capacity. 

How did the Sub-Commission work? 

The Sub-Commission met once every year for three weeks in July and August. 
The Sub-Commission organised its work by appointing special rapporteurs or 
setting up working groups amongst its members to undertake certain tasks. 
Special rapporteurs were mandated to prepare studies on various issues and 
to submit a report with their findings and recommendations to the Sub-Com-
mission for discussion at its annual session 6. The Sub-Commission also set 
up working groups, made up of at least one member from each of the UN’s five 
regional groups, to discuss or examine particular issues. The working groups 
could operate either during the annual session or inter-sessionally (prior to 
the Sub-Commission’s annual session) 7 and helped facilitate discussions 
amongst Sub-Commission members, NGOs, and States 8. The Sub-Com-
mission discussed country situations and adopted country resolutions. The 
Commission decided in �000 that the Sub-Commission could continue to 
discuss country situations that were not being considered by the Commission 
and could forward the summary record of its discussions but could not adopt 
country-specific resolutions or thematic resolutions containing references to 
specific countries 9. The Sub-Commission’s powers were further restricted 
when the Commission decided that it should not undertake any new activity 
without the Commission’s approval, with the exception of the preparation of 
studies and research 10.

During its annual session, the Sub-Commission would consider vari-
ous reports and studies submitted by special rapporteurs and working groups, 
discuss and debate substantive issues, listen to statements made by NGOs and 
States, and adopt resolutions and decisions on human rights issues and its 
own work. As with the Commission, the discussions in the Sub-Commission’s 

 6  For a list of special rapporteurs and status of various studies, please see annex 4.1 available on the CD-
Rom and on www.ishr.ch/handbook. 

 7  The Sub-Commission had eight working groups in 2005. The five working groups that met prior to the 
Sub-Commission’s annual session were the working groups on minorities; contemporary forms of slav-
ery; indigenous populations; and the Social Forum (which was a two-day meeting of a working group 
which served as a forum on economic, social and cultural rights) The three working groups that met 
during the Sub-Commission’s annual session were the working groups on transnational corporations; 
administration of justice; and the Working Group to develop detailed principles and guidelines concern-
ing the promotion and protection of human rights when combating terrorism. The Working Group on 
Communications met after the Sub-Commission’s annual session. 

 8  The Working Group on Communications is the exception as it met in private to consider complaints 
submitted by individuals as part of the Commission’s 1503 procedure. Further details on this procedure 
and the working group can be found in the chapter on the complaint procedure.

 9  Commission  on  Human  Rights  Decision 2000/109  and  Commission  on  Human  Rights  Resolution 
2003/59.

 10  Commission on Human Rights Resolution 2005/53.

Sub-Commission and System of Expert Advice  53



54 A new chapter for human rights

annual session were structured around agenda Items and the Rules of Pro-
cedure for the functional commissions of ECOSOC regulated its activities. 
NGOs with ECOSOC accreditation could attend the annual session and make 
oral and written statements. States also attended the session and made state-
ments. The Sub-Commission submitted a detailed report on the session to 
the Commission. The Chairperson of the Sub-Commission also submitted a 
short report on the session summarising the main activities and listing any 
new mandates or other matters that had financial implications that required 
the approval of the Commission.

What were the strengths and weaknesses 
of the Sub-Commission?

A large number of human rights standards adopted by the Commission were 
initiated by the Sub-Commission 11. The Sub-Commission has also played 
an important role in highlighting new and emerging areas of human rights 
concerns 12 and other gaps in the system of human rights protection, and 
provided guidance on the interpretation and implementation of human rights 
standards. Many of the Sub-Commission’s working groups have adopted more 
flexible procedures for NGO participation, which has allowed NGOs with-
out ECOSOC accreditation to participate in their proceedings and acted as 
an important channel for wider NGO input into the UN system. The work-
ing groups on minorities and indigenous populations, in particular, repre-
sent two of the most accessible forums for minority groups and indigenous 
peoples 13. 

The greatest weakness of the Sub-Commission has probably been 
the system of election of members as implemented by the Commission. The 
Commission elected some members who have failed to meet requirements of 
quality and independence by virtue of conflicts caused by their occupying cer-
tain roles within their governments, the absence of any limits on the total term 
of membership, and/or lack of expertise. This has weakened the functioning 
of the body as a whole and led to its work being politicised in some instances. 
The Sub-Commission’s functioning has also been weakened by the Commis-
sion, which restricted its capacity to consider country situations, limited its 
ability to take initiatives without the Commission’s approval, and marginal-
ised its work.

 11  Examples include the UN Declaration on Human Rights Defenders and the Principles and Guidelines on the 
Right to a Remedy.

 12  Such as human rights issues in relation to the functioning of transnational corporations, please see the 
chapter on issues for a further discussion.

 13  See www.iwgia.org/sw8632.asp. 



A system of expert advice

Will the Council maintain the  
Sub-Commission or set up another 
system of expert advice? 

General Assembly Resolution 60/251, which created the Human Rights Council 
(the Council), provides that the Council shall “maintain a system of … expert 
advice” 14. The use of the term ‘system of expert advice’ and the absence of any 
reference to the continuation of the Sub-Commission means that the Council 
is not required, under the terms of the Resolution, to retain the Sub-Com-
mission and can set up a new system of expert advice. As with special proce-
dures and the 1503 procedure, the Council is required to “review, and where 
necessary, improve and rationalize all mandates, mechanisms, functions and 
responsibilities of the Commission” including the Sub-Commission “within 
one year after the holding of its first session” 15. 

The Secretary-General’s High-level Panel on Threats, Challenges 
and Change 16 recommended that the Commission should be supported in 
its work by an advisory council or panel consisting of 15 individual experts 
who would give advice on country-specific issues and rationalisation of some 
thematic special procedure mandates. They recommended that the advisory 
panel could carry out some of the current special procedure mandates dealing 
with research, standard-setting, and definitions. It has also been suggested that 
instead of maintaining a permanent expert body, the Council should appoint 
independent experts as the need arises to undertake specific tasks 17. The 
Sub-Commission at its 57th session highlighted the “clear need for a collegial 
independent expert body within the United Nations human rights machinery 
because certain essential functions within the United Nations human rights 
machinery can best be fulfilled by such a body” 18. The International Commis-
sion of Jurists (ICJ) has endorsed the need for a collective, collegial, independ-
ent expert body and stated that “there is great value that comes from a proc-
ess of collegial and collective deliberation by independent experts that may be 
absent when a single expert or small working group takes up a subject” 19. The 
Council will therefore have to decide whether it retains the Sub-Commission 
or sets up another expert body. It will also have to decide whether it should set 

 14  Para 6.
 15  Ibid.
 16  A/59/565, (2 December 2004), p. 74. 
 17  International Commission of Jurists (ICJ), Reforming the Human Rights System: A Chance for the United 

Nations to Fulfil its Promise, (ICJ, 2005), p. 23. 
 18  Sub-Commission Decision 2005/114, para 2 of the annex.
 19  ICJ, Reforming the Human Rights System: A Chance for the United Nations to Fulfil its Promise, (n.  17 

above), p. 23.
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up a standing expert body or more than one standing expert body, each with a 
thematic or other distinct function, or appoint independent experts on an ad 
hoc basis.

Key questions include:
What kind of a system of expert advice should the Council have?
What should be the essential features of any system of expert advice or expert 
body created or maintained by the Council?
Should the Council retain the Sub-Commission, use it as a foundation and 
improve it, or set up a new system of expert advice?
Should the Council set up a collective, collegial, independent expert body or 
appoint independent experts as the need arises? If it sets up an expert body, 
should it appoint more than one body to carry out particular thematic or 
other functions?

What will happen to the Sub-Commission’s 
pending and ongoing work?

There is uncertainty as to whether the Sub-Commission will meet as it nor-
mally does in July and August in �006 and if it does meet, what the focus of 
that meeting will be. The Commission was supposed to hold elections at its 
6�nd session as the terms of membership of 13 Sub-Commission members, 
half the membership of the Sub-Commission, expire in �006. For the Sub-
Commission to meet in �006, the Council will have to either hold elections 
or extend the mandate of these 13 members for an additional year. Based on 
discussions at the informal consultations that have been held in April and May 
�006, it appears likely that the Council may extend the mandates of members 
whose terms are expiring for an additional year, possibly in the same omnibus 
resolution which also extends the terms of other mandate holders 20. 

The Sub-Commission’s report containing details of its activities at 
the 57th session was submitted to the Commission for consideration at its 6�nd 
session. In addition to a report on its activities, this report includes requests for 
approval of mandates and other matters that have financial implications, and 
recommendations for resolutions to be adopted and other action to be taken 
by the Commission. Since the Commission transferred this report, along with 
others, to the Council for consideration at its first session in June 21, the Coun-
cil will have to receive it and make decisions on some of these issues. If not, 
the Sub-Commission will not be able to continue with its work. If the Council 
decides to terminate the mandate of the Sub-Commission and create a new 

 20  See the chapter on special procedures for a further discussion on the possible omnibus resolution and 
extension of special procedure mandate holders’ terms and extension of mandates.

 21  Para 1, Commission on Human Rights Resolution 2006/1.

•
•

•

•



expert body, some provision will have to be made for the ongoing studies and 
reports that are currently being prepared as well as those that were submitted 
to the Commission for action. The Council may have to decide which activi-
ties are transferred to the new body or other human rights bodies and those it 
will request members of the Sub-Commission to complete in a given period of 
time and submit to it or to the new body for discussion. Some have suggested 
that the Council ask the Sub-Commission to hold a short final session to wrap 
up its pending work, make recommendations on work that is in progress, and 
express its views on the kind of system that the Council should set up 22. 

Others have highlighted concerns about the future of the Sub-Com-
mission’s working groups and the negative impact that terminating the Sub-
Commission’s mandate could have on the participation of indigenous peoples 
and minority groups. The Council will have to ensure that whatever process is 
adopted, important initiatives are not lost or sidelined in any transition proc-
ess, and make adequate provision to transfer the arrangements for the partici-
pation of indigenous peoples, minority groups, and NGOs without ECOSOC 
accreditation to the expert body itself or create another suitable forum.

Key questions include:
What arrangements should the Council make for the Sub-Commission’s 
pending and ongoing work?
If the Council decides to terminate the mandate of the Sub-Commission, 
how should the transition between the Sub-Commission and any new sys-
tem or body be managed? 
If the Sub-Commission meets for its final session in July or August �006, 
what should this final session focus on?
How should the Council ensure that important initiatives and activities are 
not lost or sidelined in a transition process?
How can the Council ensure the continuation of arrangements for the par-
ticipation of NGOs without ECOSOC accreditation?
How can the Council ensure the continued participation of indigenous peo-
ples and minority groups? 

What should be the role and functions of 
an expert body and how should it operate? 

The Sub-Commission has highlighted the need for a “representative independ-
ent expert body that is able to think collectively, free from specialized mandate 
constraints and political considerations, in order to initiate and pursue new 

 22  See in this regard, N. Howen, ‘Architecture of the Human Rights Council: Role of the Chair and Bureau 
& the role of “experts”’, p. 15, (Seminar on the Human Rights Council, Lausanne, 15 May 2006), avail-
able at: www.eda.admin.ch/geneva_miss/e/home/confonu/ccdh.ContentPar.0010.UpFile.tmp/xy_yym-
mdd_0123456789_l.pdf.

•
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•
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and innovative thinking in human rights standards and implementation” 23. 
According to the Sub-Commission, some of the tasks and functions that should 
be performed by such a body include: 1) policy initiatives; �) standard-setting 
with regard to a) new norms, and b) guidelines relating to implementation; 3) 
identifying gaps in standards and methods of monitoring; and 4) identifying 
good practice. It has also stressed the continued need for primary standard-
setting that can arise because of new developments that have implications 
for human rights, changes in factual situations, and identification of gaps in 
standards or methods of monitoring 24. Dr. Ibrahim Salama, a member of 
the Sub-Commission, has suggested that the advisory body act as a ‘research 
department’, be able to interact in its consultative capacity with all parts of the 
human rights system and not just the Council, and should have a ‘clear duty 
of initiative’ expressly stipulated in its mandate 25. The ICJ has suggested that 
the body should not have authority to consider country situations, as this in its 
opinion is clearly the role of the Council 26. The Council will have to decide 
the role and functions of the expert body, if one is set up, and the extent to 
which it will be able to initiate studies and other activities on its own in addi-
tion to those requested by the Council. 

The Council will also have to decide how the body or system oper-
ates, especially on how often the experts meet and how their meetings will be 
organised. For instance, should the body be able to meet more frequently, than 
the Sub-Commission did, to mirror the increasing frequency of the Council’s 
sessions? Should the expert body move away from the formal and bureaucratic 
procedures that applied to the Sub-Commission to a more informal seminar 
or other discussion-oriented format to facilitate exchanges of views between 
experts, States, and NGOs? The issue of NGO and NHRI participation will 
also have to be addressed, and the Council should ensure that NGOs continue 
to have at least the same level of participation in the new expert body or system 
that they did at the Sub-Commission.

Key questions include:
What is the role of the expert body? What needs should it meet?
What should be the main functions of the expert body?
Should the expert body be able to undertake studies and other activities on 
its own initiative?

 23  Sub-Commission Decision 2005/114, para 6 of the annex.
 24  Ibid., see paras 3–5.
 25  I. Salama, ‘Horizons for Enhanced Human Rights Protection Under the “New” Council: Proposals 

for the Unfinished Business”, (Seminar on the Human Rights Council, Lausanne, 15 May 2006), p. 
20, available at: www.eda.admin.ch/geneva_miss/e/home/confonu/ccdh.ContentPar.0010.UpFile.
tmp/xy_yymmdd_0123456789_l.pdf.

 26  N. Howen, ‘Architecture of the Human Rights Council: Role of the Chair and Bureau & the role of “ex-
perts”’, (n. 22 above), p. 15. 

•
•
•



Should the expert body play a role in the Council’s Universal Periodic 
Review 27 mechanism?
Should the expert body be able to consider country situations more 
generally?
How often should the expert body meet?
How should its meetings be organised?
How should NGOs and NHRIs participate in the work of the expert body 
and its meetings?

What should be the composition of 
the expert body or components of 
the system of expert advice? 

The Sub-Commission has suggested that members of the expert body should 
be elected rather than appointed and that the “body must be sufficiently large 
in number to represent not only different regions but differences within 
regions” 28. It states that its experience suggests that a membership of about 
�5, �6, or even larger works best 29. The ICJ on the other hand has suggested 
that experts be selected from a roster maintained and regularly updated by 
OHCHR, with all candidates vetted for competence and independence by 
the High Commissioner. The criterion for independence would be whether 
the candidate is “serving actively in any executive or legislative government 
position that would impair or give the appearance of impairing independ-
ence” 30. It has also suggested that terms of membership should be limited 
to a maximum of two three-year terms 31. Others have suggested that the 
number of experts could be limited perhaps to 15-�0, with the ability to call in 
other experts for short periods on very specific issues where necessary 32. The 
Council could also consider setting up multiple smaller bodies with distinct 
functions or pick experts as needed to carry out certain tasks.

Key questions include:
What should be the composition of the expert body, if one is set up?
What should be the method of appointment of experts?
How many experts should be appointed and what should be the criteria for 
eligibility?

 27  Please see chapter on the Universal Periodic Review for further details about this mechanism.
 28  Sub-Commission Decision 2005/114, para 7 of the annex.
 29  Ibid.
 30  ICJ, Reforming the Human Rights System: A Chance for the United Nations to Fulfil its Promise,  (n.  17 

above), pp. 23, 6.
 31  Ibid., p. 24.
 32  N. Howen, ‘Architecture of the Human Rights Council: Role of the Chair and Bureau & the role of “ex-

perts”’, (n. 22 above), p. 15.
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How can the expertise and independence of the individuals be ensured?
Should the expert body be able to involve other experts in its work for short 
periods as necessary?
Should the Council appoint more than one body to carry out particular the-
matic or other functions?

Process of the review

The process through which the Council will review the Sub-Commission, as 
with special procedures and the Universal Periodic Review, is still undefined. 
It seems likely that the Council will set up an open-ended working group or 
some other form of consultations by the president, but this and other issues 
may only be decided once the Council meets in June. Essential elements for 
this process include that it be carried out in an open, transparent, and public 
manner and with the participation of all stakeholders, such as other States, 
special procedures, OHCHR, NGOs, and NHRIs. It would also be useful for 
the Sub-Commission to contribute to this process, highlighting the strengths 
and weaknesses of its past functioning and its suggestions for the essential 
elements for an expert advisory body or system.

•
•

•


