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What was the Commission’s role in 
developing human rights standards? 

The Commission on Human Rights (the Commission) was involved in the 
development of human rights standards from the time of its creation. This 
work probably represents the Commission’s greatest achievement. The Com-
mission was responsible for drafting the Universal Declaration of Human 
Rights as well as most of the major human rights treaties including the Inter-
national Covenant on Civil and Political Rights (ICCPR), the International Cov-
enant on Economic, Social and Cultural Rights (ICESCR), and the Convention 
on the Rights of the Child (CRC). In addition to treaties, the Commission also 
developed other key international instruments in the form of declarations, 
principles, and guidelines 1 on a variety of human rights issues, such as rights 
of minorities and human rights defenders 2. 

The Commission normally set up an open-ended working group 3 
with the mandate to draft a particular instrument. States that were not mem-
bers of the Commission and non-governmental organisations (NGOs) could 
also participate in these working groups, which typically met between the 
Commission’s sessions. A large number of human rights standards originated 
in the Sub-Commission on the Promotion and Protection of Human Rights 
(the Sub-Commission), which sent these texts to the Commission for discus-
sion and adoption. Many of the working groups were also preceded by stud-
ies undertaken by independent experts who would be tasked with examining 

 1  These are ‘soft law’ instruments that do not impose binding legal obligations on States like treaties but 
do provide practical guidance to States in their conduct and have considerable moral force.

 2  For a  list of key  international  instruments and standards see: www.ohchr.org/english/law/index.htm. 
For a greater discussion of the Commission’s standard-setting role across the years see P. Alston ‘The 
Commission on Human Rights’, in P. Alston (ed.), The United Nations and Human Rights, (Clarendon 
Press, 1995), pp. 131–138.

 3  An open-ended working group was a working group in which all UN member and observer States, inter-
governmental organisations and NGOs with ECOSOC consultative status could participate in its public 
meetings.
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the need for a particular standard. Once the text was finalised by the working 
group, it would be forwarded to the Commission for discussion, which would 
adopt it if the instrument had the support of a majority of members. The 
Commission would then forward the instrument to the General Assembly 
for discussion and adoption, and if it was a treaty, it would then be opened to 
States for signature and ratification or accession 4. 

What are the main pending  
standard-setting initiatives that  
the Council needs to act on? 

The three initiatives described below have been transferred from the Com-
mission to the Council and as all three of them are extremely significant and 
represent years of effort by States and NGOs, it is hoped that they will be dealt 
with by the Council at its first session in June. 

Draft international convention for 
the protection of all persons from 
enforced disappearances

The Commission established an inter-sessional open-ended working group 
(the Working Group) at its 58th session in �004 to draft a legally binding inter-
national instrument for the protection of all persons from enforced disappear-
ances. The Working Group met from �003 to �005 and submitted a completed 
draft text of an ‘international convention for the protection of all persons from 
enforced disappearances’ (the draft Convention) to the Commission for its 
approval at its 6�nd session. The draft Convention has now been transferred 
to the Council for its approval. The draft Convention, once approved by the 
Council, will have to be forwarded to the General Assembly for adoption. Only 
then can it be opened for signature and ratification or accession by States, and 
brought into force. 

The Convention would create comprehensive international legal 

 4  By signing a treaty, a State indicates that it has preliminarily endorsed the instrument and is examining 
it domestically to consider ratifying it. Even signing the treaty obliges the State to refrain from acts that 
would defeat or undermine  the  treaty’s objective and purpose. Ratification or accession signifies an 
agreement to be legally bound by the terms of the treaty but involve different procedures. States that 
ratify a treaty sign it first, whereas those that accede do so directly without the preliminary signature 
stage. The formal procedures for ratification or accession also vary according to the national legal sys-
tem of each State.



standards and a mechanism for dealing with enforced disappearances 5. The 
draft Convention defines widespread or systematic enforced disappearance 
as a crime against humanity 6. It recognises the right of all persons not to be 
subjected to enforced disappearances and provides that enforced disappear-
ances can not be justified even in exceptional circumstances, including war, 
threat of war, political instability, or public emergency 7. It also recognises the 
right of victims, which includes the disappeared person and their families and 
others who suffer harm as a result of the enforced disappearance, to know the 
truth regarding the circumstances of the enforced disappearances, the fate of 
the disappeared person, and the progress and results of the investigation 8. 
State parties to the Convention must incorporate a specific crime of ‘enforced 
disappearance’ in their national laws 9. They must investigate complaints and 
reports of enforced disappearance and bring those responsible to justice 10, 
including suspected perpetrators from other countries who are present in 
their territory 11. States must also provide safeguards against enforced disap-
pearances, judicial remedies, and reparation and compensation 12. The draft 
Convention also provides for an international treaty-monitoring body made 
up of independent experts who would have the power to follow up on indi-
vidual cases of disappearances at the request of the relatives or other persons, 
and make recommendations to the State on measures to locate and protect the 
disappeared person 13; monitor States’ implementation of the Convention 14; 
and hear complaints from individuals alleging that their rights under the Con-
vention have been violated 15.

The draft Convention has been prepared after years of campaigning 
by families of disappeared persons and NGOs to create an international stand-
ard that would address this grave crime. NGOs have called on the Council to 
adopt the draft Convention at its first session in June and forward it to the 
General Assembly for approval 16. They have also highlighted that “postpon-
ing the adoption of such an important text … would be an act of betrayal for 

 5  Article 2 of the draft Convention defines enforced disappearances as “arrest, detention, abduction or any 
other form of deprivation of liberty committed by agents of the State or by persons or groups of persons 
acting with the authorization, support or acquiescence of the State, followed by a refusal to acknowledge 
the deprivation of liberty or by concealment of the fate or whereabouts of the disappeared person, which 
place such a person outside the protection of the law”.

 6  Article 5.
 7  Article 1.
 8  Article 24.
 9  Article 4.
 10  Article 3.
 11  Article 9. See Amnesty International, ‘New UN treaty set to combat ‘disappearances’ worldwide’, The 

Wire, (September 2004), available at: http://web.amnesty.org/wire/September2004/UN_treaty. 
 12  Article 24.
 13  Article 30.
 14  Article 26.
 15  Article 31.
 16  Amnesty International, ‘UN Human Rights Council: A New Beginning for Human Rights”, available at 

http://web.amnesty.org/pages/un-index-eng. 
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the families of victims that have been working for the adoption of the text for 
many years” 17.

Draft United Nations declaration on 
the rights of indigenous peoples

The Commission established an open-ended inter-sessional working group 
to elaborate a draft declaration on the rights of indigenous peoples (the Work-
ing Group) in 1995, which met from 1995 to �006. The Working Group was 
asked to consider the text of the draft declaration that had been initially pre-
pared by the Working Group on Indigenous Populations and adopted by the 
Sub-Commission in 1994. After ten years of slow negotiations, States agreed 
to the majority of articles in the draft declaration. The Working Group did 
not reach consensus on several provisions related to self-determination, lands, 
territories, and resources 18 but most States reached broad agreement on the 
approach to be adopted. The Chairperson of the Working Group therefore sub-
mitted a Chairman’s proposal to the 6�nd session of the Commission, which 
contained articles that had been provisionally agreed on as well as his propos-
als on outstanding issues, based on the broad agreement reached between 
most States during the discussions 19. Indigenous groups, other NGOs, and 
some States are lobbying for the adoption of the draft declaration by the Coun-
cil at its first session 20. A few States however have taken the position that 
there are still outstanding issues that need to be resolved and that the declara-
tion can not be adopted in its current form 21. 

There is a significant gap in existing international human rights law 
in relation to the protection of individual and collective rights of indigenous 
peoples. The draft declaration would go a long way towards filling this gap by 
affirming indigenous peoples’ rights to language; nationality; develop their 
political, economic and social systems or institutions; protection and security 

 17  See ‘ICJ, FIDH and HRW call on Member States to adopt Draft Convention on Enforced Disappearances at 
the 62nd Commission on Human Rights‘, available at www.icj.org/news.php3?id_article=3873&lang=en. 

 18  See International Service for Human Rights (ISHR), Working Group on the Draft United Nations Declara-
tion on the Rights on Indigenous Peoples, (11th Session, Geneva, 5 – 16 December 2005 and 30 January – 3 
February 2006), available at www.ishr.ch/About%20UN/Reports%20and%20Analysis/CHRWG/WGD-
DIP/WGDDIP-11thSessionFullReport.pdf. 

 19  See E/CN.4/2006/79, (22 March 2006), p. 7. The revised Chairman’s summary and proposal is annexed 
in pp. 8–77.

 20  See V. Taliman, ‘Indigenous Rights Declaration Moves to Human Rights Council’, Indian Country Today, 
(31 March 2006), available at: http://www.indiancountry.com/content.cfm?id=1096412750. 

 21  See statement made by Australia, New Zealand and  the United States of America  (the USA) on  the 
Declaration on the Rights of Indigenous Peoples, (Permanent Forum on Indigenous Issues, 17 May 2006), 
available at: http://www.mfat.govt.nz/speech/minspeeches/17may06a.html, where they stated that the 
there is no agreement on most of the crucial provisions of the draft declaration and expressed their op-
position to the provisions dealing with self-determination, right to consent to administrative or legisla-
tive measures that affect them, lands and resources, and collective rights. 



in times of armed conflict; life, physical security and liberty; the collective 
right to live in freedom, peace and security as distinct peoples and not to be 
subjected to any act of genocide or any other act of violence, including forcibly 
removing children of the group to another group; protection and conservation 
of the environment; education; participation in decision-making; self-govern-
ment; cultural expression; and to own, use and develop lands, territories, and 
resources, which they have traditionally owned, occupied, used, or acquired 22. 
The declaration will provide practical guidance to States in their conduct and 
have considerable moral force. It has been a work in progress for over �3 years 
and the Council will need to ensure that the momentum built up over all 
these years is not lost and that the declaration is adopted by the Council and 
forwarded to the General Assembly for approval before the end of �006.

Options for an optional protocol to the 
International Covenant on Economic, 
Social and Cultural Rights

The Commission established an open-ended working group (the Working 
Group) in �003 “with a view to considering options regarding the elaboration 
of an optional protocol to the International Covenant on Economic, Social 
and Cultural Rights” 23. An optional protocol would create an individual com-
plaints procedure whereby individual victims and possibly others acting on 
their behalf could complain about violations of their rights under the ICE-
SCR to the Committee on Economic, Social and Cultural Rights (the Com-
mittee). States would have to sign and ratify or accede to the optional protocol 
to recognise the competence of the Committee to receive complaints against 
them. The Working Group met from �004 to �006 and during its last ses-
sion a majority of States expressed support for the mandate to be changed to 
a drafting one and for the Working Group to begin drafting a comprehensive 
optional protocol to the International Covenant on Economic, Social and Cul-
tural Rights. Many States requested the Chairperson to prepare the draft text 
for discussion at the Working Group’s next session. A small group of States 
said that they had concerns about certain issues, which were still unresolved, 
but they did not want to block the process. They proposed that instead of pro-
ducing a draft text, the Chairperson prepare a working document containing 
textual elements, reflecting the different views of many States and different 
approaches outlined in her elements paper. They stressed the importance of 
consensus in order to move forward 24.

 22  See revised Chairman’s summary and proposal, E/CN.4/2006/79, (22 March 2006), pp. 8–77.
 23  Commission on Human Rights Resolution 2003/18.
 24  See ISHR, Open-Ended Working Group to Consider Options Regarding the Elaboration of an Optional 

Protocol to the International Covenant on Economic, Social and Cultural Rights, (3rd Session, Geneva, 6 
– 17 February), available at: www.ishr.ch/hrm/WGOPICESCR/3rdSession.pdf. 
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The Council will have to extend the mandate of the Working Group 
and empower it to begin drafting an optional protocol in �006-�007. The pos-
itive momentum towards drafting of the instrument could be delayed or lost if 
this is not done. The adoption of the optional protocol would correct the cur-
rent imbalance in the international human rights system whereby individuals 
can submit complaints about violations of civil and political rights but not for 
economic, social and cultural rights. It would also help correct the mispercep-
tion that economic, social and cultural rights are merely broad goals rather 
than substantive rights, which are justiciable before courts, give an important 
forum for victims, and lend support to national, regional, and international 
initiatives to improve the implementation of economic, social and cultural 
rights. 


