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BackgroundBackgroundBackgroundBackground    

 
The Commission on Human Rights (the Commission) main complaint procedure was the 1503 procedure, 
under which it could receive communications (complaints) from victims or others acting on behalf of the 
victims regarding situations which “reveal a consistent pattern of gross and reliably attested violations of 
human rights and fundamental freedoms”1 in any country in the world. The Commission did not address 
violations of an individual’s human rights under this procedure. The procedure was intended instead to bring 
situations of massive human rights violations to its attention. The 1503 procedure was confidential and the 
Commission considered ‘situations’ in countries that come up under the procedure in a closed meeting. 
Complainants were informed if their cases had been taken up for processing under the 1503 procedure but 
were not given any further information on the proceedings or the outcomes.2 
 
In accordance with GA Resolution 60/251 the Council was mandated with “reviewing and, where necessary, 
improving and rationalising all mandates, mechanisms, functions and responsibilities in order to maintain a 
system of special procedures, expert advice and a complaints procedure”. At its first session, the Council 
established the Working Group on the review of mandates and mechanisms. This Working Group met for the 

                                                 
1 Resolution 1503(XLVIII) of the Economic and Social Council, Paragraph 1. 
2 For further information and a discussion of the key issues see M. Abraham, A New Chapter for Human Rights, (ISHR and FES, 
Geneva 2006), available at http://www.ishr.ch/handbook, pp. 33-50. For more information on the 1503 procedure visit the OHCHR 
website (http://www.ohchr.org/english/bodies/chr/complaints.htm). The list of States examined under the 1503 procedure is 
available at http://www.ohchr.org/english/bodies/chr/stat1.html. ISHR has prepared a table on the outcomes of the 1503 procedure, 
based on available information and one comparing the 1503 procedure to other regional and international complaint procedures, 
which are available at www.ishr.ch/handbook/Annexes.   
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first time from 13 to 24 November 2006.3 During this session, the Facilitator of the review of the complaints 
procedure produced a 13-point non-paper that was used as the basis for discussion. The main area of 
disagreement regarded the confidentiality of the procedure. Several proposals emerged, particularly from the 
European Union and Canada, that complainants be informed of the progress during the duration of the 
procedure. In addition, the Facilitator raised the idea that authors of complaints might be involved in 
providing follow-up information if requested by the working groups. The African Group, the Organisation of 
the Islamic Conference, Cuba, China and the Russian Federation, amongst others, where reluctant to reduce 
the confidentiality level of the procedure, believing it would reduce the efficiency and cooperativeness of 
States concerned. These same States strongly opposed any linkage of the complaints procedure with the UPR, 
which would damage the cooperative nature and non-selectiveness of the latter. Although a few delegations 
supported Canada’s proposal for a single stage/working group for the procedure, the vast majority of States 
supported the continuation of two working groups.  Generally speaking the atmosphere was more one of 
preserving the 1503 procedure as it existed under the Commission rather than making any strong changes. 
Even the vocabulary remained connected to the 1503 procedure, with several delegations using “1503 
procedure” interchangeably with “complaint procedure”. 
 
This report focuses on the discussions concerning the complaint procedure that took place during the second 
round of discussions from 5 to 16 February 2007.  
 

Overview of the discussions on the Overview of the discussions on the Overview of the discussions on the Overview of the discussions on the complaint complaint complaint complaint 
procedureprocedureprocedureprocedure    

 
The Working Group’s discussions on the complaint procedure took place on 5, 8 and 14 February 2007, for a 
total of four three-hour sessions.  
 
The Facilitator, Ambassador Blaise Godet of Switzerland, presented a revised draft of his non-paper.4 In a 
similar pattern to the original non-paper, he identified 10 issues that remained to be discussed. These were: 
 

1. Objective 
2. Scope 
3. Admissibility Criteria 
4. Number if Working Groups and Confidentiality 
5. First Working Group: composition, mandate & powers 
6. Second Working Group: composition, mandate & powers 
7. Frequency at which the Council shall consider situations 
8. Duration of the process 
9. Involvement of the complainant and of the State concerned 
10. Possible measures to be taken by the Human Rights Council upon proposals made by the second WG. 

 
For each one of these points, the Facilitator listed “elements of convergence”, “elements requiring further 
discussion” and “proposals by the Facilitator”. He explained that this non-paper should be considered as being 
his own view and was intended to help draft a resolution. It was not meant to be exhaustive and delegations 
were welcome to add ideas and comment on those listed. 

    
    
Main issues discussedMain issues discussedMain issues discussedMain issues discussed    

 
 
                                                 
3 The reports of this round of discussions can be found at http://ishr.ch/hrm/council.  
4 The revised draft of his non-paper can be found on the Human Rights Council extranet. Available at http://portal.ohchr.org 
(password required). 
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Objectives and Scope 
 

Preventative, early-warning role 
 
This proved to be one of the most contentious issues discussed at this session of the working group.  The 
Facilitator’s non-paper had proposed that an early-warning should element should be introduced to the 
mandate of the complaint procedure (the procedure) which would allow identification of “emerging consistent 
patterns” of violations. A clear majority of State delegations were against this proposal, and presented a range 
of opposing arguments. 5  Indonesia and Spain felt that giving the Procedure a preventative role would 
conflict with the traditional, central objective of the mechanism.  Similarly, India stated that the Council 
should prioritise cases of existing patterns of human rights violation as this was the main objective of its 
mandate.  Some delegations felt that that allowing the Procedure to consider “emerging patterns” would over-
burden it with a flood of cases.6  Others felt that establishing “emerging” patterns was incompatible with the 
agreed requirement that violations should be “reliably attested,” as it would be too difficult to judge the 
validity of evidence of violations in their early stages.7  Others felt that establishing “emerging patterns” was 
incompatible with the requirement that violations should be proved to be “consistent”, as a pattern cannot be 
called “consistent” until it has been clearly established.8  Algeria (on behalf of the African group) argued that 
it would simply be too difficult to identify issues as “emerging”.  Their argument was that a lack of hard facts 
showing a clear, established pattern would force the working groups to speculate on the future and predict, 
from limited evidence, that a “consistent pattern” of violations is going to “emerge”.  Thailand added that 
forcing the working groups of the Procedure to speculate would mean they would resort to subjectivity, which 
in turn would lead to double standards and politicisation.   

 
Canada, Germany (on behalf of the European Union and candidate member States of the European Union), 
Argentina, and Mexico were the only delegations to speak in favour of a preventative role.  Their arguments 
made in favour of the proposal were equally diverse.  The United Kingdom (U.K.) argued that the 1503 
procedure had already implicitly allowed the examination of “emerging” patterns of violation because it 
brought previously unrecognised cases to the attention of the Council.  Belgium and Germany (on behalf of 
the E.U.) argued that it was a preventative role was an essential addition the Procedure in order to make sure 
that it catered to the needs of victims.  Canada used the example of the Rwandan genocide to show how an 
early-warning function might have been a helpful tool.  The International Service of Human Rights (ISHR) 
noted that the debate had become skewed by misrepresentations of the Facilitator’s non-paper.  They argued 
that the States who were concerned about the Procedure speculating on the future, were implying that the 
Facilitator had proposed a mandate of assessing emerging violations.  This might indeed involve using 
limited evidence to predict the future. However, the Facilitator’s non-paper had actually proposed that the 
Procedure consider “emerging consistent patterns” of clear, “reliably attested” violations that had already 
occurred.  
 
Some States who objected to the proposal further objected to the opening wording of the scope, which stated 
that the Procedure should be “primarily” responsible for assessing “existing consistent patterns”.  They were 
concerned that the word “primarily” introduced ambiguity and therefore made the role of the Procedure 
susceptible to being broadened at a later date.9  
 

Gross vs. serious violations 
 

                                                 
5 Algeria (on behalf of the African group), Azerbaijan, Bangladesh, Bhutan, China, Columbia, Cuba, Ecuador, India, Indonesia, the 
Islamic Republic of Iran, Japan, Malaysia, Pakistan (on behalf of the Organisation of the Islamic Conference), the Philippines, 
Russian Federation, South Africa, Spain, and United States of America. 
6 China, Pakistan and United States of America. 
7 Bangladesh, Columbia. 
8 Japan. 
9 Azerbaijan, the United States. 
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No delegations contested that the complaint procedure should be allowed to address patterns of “gross” 
violations, as listed in ECOSOC Resolution 1503.  However, the Facilitator’s non-paper proposed that this 
requirement be broadened to “gross or serious” violations.  Canada spoke in favour of this more inclusive and 
flexible definition. In response, Bangladesh, Cuba, India, Iran, South Africa, Ecuador, the Philippines and the 
U.S. were all against what they saw as lowering the threshold for admissibility to an already over-burdened 
procedure.   

 
Consistent patterns vs. systematic patterns 

 
Considerable debate was caused by the various translations of the words “consistent pattern” and their 
implications.  The Facilitator highlighted an ambiguity created by the French translation of his non-paper.  
The agreed English term “consistent” had been translated using the word “systematique”. This French word 
could imply that violations are required to be not only consistent and repeated, but also resulting from 
problems within the system.  Azerbaijan suggested that this meaning may in fact be preferable in order to 
limit the number of admissible complaints.  However, the UK, Columbia, Canada and ISHR all supported the 
Facilitator’s desire to have the French translation altered to match the meaning of the original English text.  
 
Spain also addressed translations of “consistent”, noting the difference between the Spanish words 
“consistente” and “persistente”.  The Spanish delegate proposed that the English wording should be altered to 
“persistent” in order clarify its meaning.  
 
As translation problems continued to lead to confusion, the Facilitator eventually proposed working on the 
English text alone, and working on translations at a later stage.  There was no opposition to this. 
 

“Occurring in any part of the world” 
 
The Facilitator’s non-paper suggested that the complaint procedure should address patterns of violations 
“occurring in any part of the world.”  The U.S.A. delegation strongly objected to this, arguing that these 
words would enable the procedure to address violations occurring outside of a State’s jurisdiction, and that 
this was highly controversial in international law.  ISHR responded that they had previously seen the addition 
of these words as redundant, but if the U.S.A.’s interpretation was correct, then the words should certainly be 
included, as the Procedure should be able to address violations occurring outside of a State’s jurisdiction.  The 
Iranian delegate also supported the addition of these words. 
 
 

Admissibility criteria 
 

Exhaustion of domestic remedies 
 
Although several State’s spoke supported in broad terms 1503’s requirement for a complaint to have 
“exhausted all domestic remedies”10, a clear divide remained on the definition of “exhaustion of domestic 
remedies.”  The Facilitator’s non-paper had proposed that the list of domestic remedies that need to be 
exhausted should now include the case being assessed by National Human Rights Institutions (NHRIs).  The 
Facilitator argued that to exclude NHRIs would ignore the efforts of the many NHRIs that serve to protect 
human rights and work under the guidelines of Paris Principles. The Republic of Korea, Argentina, and India 
agreed with the Facilitator that NHRIs may serve as a domestic remedy.  However, a number of delegations 
opposed the Facilitator’s proposal, arguing that NHRIs do not all work in the same manner or to the same 
standards, nor do they have judicial powers.11   
 

                                                 
10 U.S.A., Tunisia and India. 
11 Algeria (on behalf of the African group), Cuba, Malaysia, Mexico, Pakistan, South Africa,. 
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Algeria (on behalf of the African group) asked what would count as domestic remedies in cases of foreign 
occupation, where there no national system exists.  The Facilitator promised to look into this matter before the 
next meeting of the Working Group. 

 
Politically motivated complaints 

 
The Facilitator’s non-paper suggested that “manifestly politicised” complaints should be inadmissible, a 
change from the 1503 wording which stated that “politically motivated” complaints should be inadmissible. 
His argument was that any decision made by a political body could be seen as “politically motivated”.  India 
opposed this change and asked to keep the wording of Resolution 1503.  They argued that if the author of a 
complaint tried to use the Procedure for territorial gains then the complaint might not meet the criteria of 
“manifestly politicised” but should still be excluded on the grounds that it is “politically motivated”.12 

 
Overlap with other UN bodies 

 
The Facilitator’s non-paper suggested convergence in the Working Group’s previous meetings around the 
proposal that a complaint should be inadmissible if it is already being dealt with by a Special Procedure or 
Treaty Body.  Mr Tistounet (a representative of the Office of the High Commissioner for Human Rights 1503 
Procedure secretariat) explained that complaints are already deemed inadmissible for this reason.  He 
explained that when the 1503 Secretariat receives a complaint, it is checked against databases of other bodies 
such as the special procedures and the treaty bodies to prevent overlap.  However, he indicated that this did 
not eliminate overlap between the work of the different bodies because other bodies do not have permission to 
check the 1503 procedure database, as it is highly confidential. Accordingly, a situation may arise where an 
individual submits a complaint to the 1503 procedure; he receives a confirmation of receipt but after a few 
months may find it necessary that another body take up the complaint.  If it is then sent to a treaty body there 
is no way to prevent duplication as they are not able to access the confidential database of the 1503 
Secretariat.  According to Mr. Tistounet, this has led to a 5% overlap.   
 
Germany (speaking on behalf of the EU) were the only delegation to contest the idea that a review by a Treaty 
Body should not exclude a complaint, on the grounds that the Procedure deals with patterns of violations and 
Treaty Bodies consider individual cases.  Therefore an individual violation could legitimately be addressed 
both by a Treaty Body, as an individual case, and also by the Complaint Procedure, as part of a pattern of 
cases. 

 
Who may submit a complaint? 

 
The delegations from Pakistan (on behalf of the OIC) and Algeria (on behalf of the African group) stressed 
that complaints should only be admissible when they came directly from victims, rather than organisations 
working on their behalf.  Otherwise, they night not be trust-worthy.  Uzbekistan asked whether the 1503 
Secretariat currently accepted information from sources such as non-governmental organisations.  Mr. 
Tistounet said that they could, and referred to Sub-Commission Resolution 1/24 (operative paragraph two), 
which states that “a group of persons or NGOs acting in good faith” can bring forth communications.   
 

What should happen to rejected complaints? 
 
Russia wanted to know what happens if a 1503 complaint is assigned to the complaint procedure but is then 
rejected by the Working Group on Communications as inadmissible according to their mandate.  Mr. 
Tistounet (OHCHR) stated that once the complaint is forwarded to the working groups, it can not come back 
to the Secretariat to be forwarded to another body. The Facilitator suggested that if the Procedure is to cater to 
the needs of the victim, a complaint that is deemed inadmissible due to the specific, limited mandate of the 
Procedure should not be discarded entirely.  It still might be a serious case which should be assessed by a 
                                                 
12 Supported by China, Iran, the USA. 
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more appropriate body.  Accordingly, the Facilitator’s paper proposed a follow-up process for rejected 
complaints.  Under this process, either the Office of the High Commissioner or the Working Groups of the 
Procedure would be able to forward inadmissible complaints to relevant United Nations human rights 
mechanisms.  The United Kingdom13 supported the Facilitator’s sentiment, emphasising the need “to find a 
home” for complaints that identify reliably attested violations, but do not reach the threshold of the Procedure. 
Germany, on behalf of the EU, suggested that rejected complaints should be handed on to the Council when 
they are deemed serious.   
 
Several objections were raised against creating a referral process.  The U.S.A. objected on the grounds that 
there is no clear threshold for which complaints were sufficiently serious to be referred onwards. Cuba argued 
that forwarding a complaint to another mechanism of the United Nations system would breach the 
confidentiality of the Procedure.   
 
As a compromise, the U.S.A. suggested that if a complaint was judged inadmissible by the Procedure, then it 
should be sent back to the complainant so that they might send it to the relevant body.  Both the Russian 
Federation and ISHR spoke in support of the proposal.  Further, ISHR suggested Secretariat should also 
provide advice to the complainant, telling them which body they ought to forward their complaint to.  

 
The UN charter 

 
The Facilitator’s non-paper raised the question of whether the admissibility criteria should refer specifically to 
the UN charter.  Several States spoke in favour of this14.  However, Canada led several delegations in arguing 
that the UN charter refers to States and is not applicable to groups or individuals submitting complaints.15 

 
Inconsistency with any applicable human rights 
instrument 

 
Several delegations were confused by the Facilitator’s suggestion that a complaint should not be admissible 
“if it is inconsistent with any applicable human rights instrument”.  The meaning of this statement was never 
really clarified.  Despite this, Iran seemed to assume that the statement meant the Procedure could examine a 
State on violations of any existing human rights instrument.  Based on this assumption, Iran argued that 
instead, States should only be committed to instruments to which they are already party.  In response to this 
point, the U.K. argued that since the status of treaty ratifications varied greatly between countries, the 
Procedure should not be limited to examining violations of treaties the accused State has already ratified. 
 

The creation of a single secretariat or “unique 
entry point” for all complaints 
 

Mexico, Columbia and Germany (on behalf of the EU) supported the suggestion in the Facilitator’s non-paper 
that a single secretariat should be created to assign complaints to the most relevant bodies. Russia and Algeria 
(on behalf of the African group) both argued that a single secretariat would threaten the confidentiality the 
complaints assigned to the Procedure. Cuba suggested that it would be unnecessary.  Pakistan and Indonesia 
added their voices to those opposing this proposal, stating that they did not wish to give more powers to the 
Secretariat in evaluating complaints.   
 
Mr Tistounet (OHCHR) explained that the current OHCHR secretariat system already has some of the 
characteristics of the proposed unique secretariat.  He explained that when a complaint is clearly labelled for a 
specific body it is sent to that body.  However, in many cases, complainants do not know how to direct a 

                                                 
13 Supported by Japan 
14 Algeria (on behalf of the African group), Azerbaijan, China, Germany, Pakistan (on behalf of the OIC), the Republic of Korea,  
15 Supported by Finland, Germany and UK. 
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complaint directly to the 1503 procedure, or whether to submit the complaint to a Special Procedure or Treaty 
body. In these cases, the OHCHR Secretariat establishes which mechanism should deal with the complaint 
and forwards it to the relevant body.  If it is not an individual complaint, but reveals a pattern of gross, 
consistent violations, it will be forwarded to the 1503 complaints procedure.  However, there is often a grey 
area between Special Procedures and the Complaint Procedure.  In those situations, the Secretariat meets once 
a month with the Chair of the Working Group on Communications to decide what to do with the complaints.  
Russia, China, and Iran all had concerns regarding the power of the Secretariat in the decision to direct a 
complaint to another procedure. To mitigate against these concerns, Argentina proposed that these meetings 
take place more than once a month.   
 
The United Kingdom asked whether there was any mechanism for forwarding complaints to external bodies 
such as the International Committee of the Red Cross or the United Nations High Commissioner on Refugees.  
Mr. Tistounet responded that there were indeed a very small number of complaints that had been forwarded to 
these mechanisms. 
 

Structure of working groups and the secretariat 
 

The screening role of the Secretariat 
 
Mr Tistounet (OHCHR) explained that under the 1503 secretariat’s current practice, complaints that are 
anonymous, clearly unfounded, or from mentally ill patients are rejected before reaching the 1st working 
group to ease the burden on the working group.  The Chair of the 1st working group checks a list of the 
complaints the secretariat has rejected on these grounds. The working group as a whole could look at the 
information and intervene if they felt necessary, but it is generally checked by the Chair alone.  Algeria (on 
behalf of the OIC), Malaysia, Azerbaijan and Pakistan (on behalf of the OIC) were keen to stop the 
Secretariat from having any role in the screening process on the grounds of confidentiality.  In response, the 
U.S.A. challenged scepticism over the ability of the secretariat to maintain confidentiality.  Following Mr 
Tistounet’s statement (OHCHR), which revealed the enormous number of complaints receive by the 
Procedure16, the U.S.A. delegate also insisted it would not be feasible for the working groups to conduct the 
entire screening process without support.  China, Canada, India, Mexico and Bangladesh supported this 
argument.  However, Bangladesh had reservations about stipulating this role for the Secretariat in writing, on 
the grounds that there was “no need to tell the Secretariat to do what they do already.” 
 

Geographical representation in the secretariat 
 
Pakistan, on behalf of the OIC, and the Islamic Republic of Iran argued in favour of a geographically 
representative secretariat. Mr. Eric Tistounet (OHCHR) informed the Working Group that despite limited 
resources, the Secretariat for the 1503 procedure is already representative of all legal systems and 
geographical and gender groups.   
 

The number and composition of working groups 
 
A clear majority of States declared that they were in favour of keeping the 1503 model of a two working 
group system, with the first group composed of experts and the second of State representatives.17 However, 
the Canadian and U.S.A. delegations suggested that only one working group, composed of independent 
experts, was necessary.  They felt a second group was unnecessarily time-consuming.   
 

                                                 
16 5000 complaints in 1988, 200000 complaints in 1993, and 34000 complaints in 2005. 
17 Pakistan on behalf of the OIC, Germany on behalf of the EU, candidate member States and prospective member States, Russian 
Federation, Malaysia, China, Algeria on behalf of the African group, Guatemala, Columbia, Azerbaijan, the Philippines and 
Mexico. 
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Appointment vs. elections for the 1st working 
group: 

 
Under the 1503 procedure, the Sub-commission designated the membership of the 1st working group from its 
own members.  The Facilitator’s non-paper proposed that the 1st working Group should now be appointed by 
the President of the Human Rights Council, in consultation with members of the bureau, from a roster of 
suitable experts maintained by OHCHR.  Japan and the Republic of Korea all supported the Facilitator’s 
model, arguing that it would ensure the independence and expertise of the experts. Pakistan (on behalf of the 
OIC), China, the Russian Federation, Iran, Morocco and Malaysia all proposed that nominees should be 
appointed by the President, but from the Council’s expert advice body, which was sometimes referred to as 
the successor to Sub-commission.  Whether the candidates are drawn from an “expert advice body” or an 
“expert rosta” is likely to depend on the outcome of the working group on expert advice, which will establish 
one or the other.  The U.K. highlighted this, noting that referring to the “expert body” presupposed the 
outcomes the working group on expert advice.  They added that if the new expert advice body did follow the 
model of the Sub-commission on human rights, it would not be an appropriate source of experts as the sub-
commission was traditionally not permitted to take decisions on country issues.   
 
The only significantly different models of appointment proposed came from Algeria (on behalf of the African 
group),18 who seemed to favour eliminating the President of the Council from this process, and having the 5 
experts selected directly by the regional groups, and Germany (on behalf of the EU), who argued the High 
Commissioner for Human Rights should be responsible for selection.   
 
On the frequently controversial subject of geographical representation, Germany (on behalf of the EU) was 
keen that the appointment of experts should be based on ability in order ensure the highest quality of experts 
possible.  In response, China and Pakistan (on behalf of the OIC) stated that they did not believe that 
equitable geographical distribution would harm expertise, independence or efficiency.   
 
Both the Islamic Republic and Argentina suggested that the 1st working group should have more members 
than the 1st working group in the 1503 procedure, but gave little explanation as to why. 
 

Appointment vs. elections for the 2nd Working 
group 

 
In discussions over the appointment of the 2nd working group, States were divided between favouring a 
continuation of practice under 1503 and supporting the proposal in the Facilitator’s non-paper.  A 
considerable number of States also supported the former system, whereby five members were appointed, each 
nominated by one regional group.19  However, Germany (on behalf of the EU), the Republic of Korea and 
Bangladesh all supported latter system, which proposed that the President of Council should appoint members 
after consultation with the Council bureau. Argentina added that in the nominations process, preference 
should be given to States that cooperate with Special Procedures, to reward their cooperation.   
 
The U.K. noted that under the 1503 procedure, only current members of the human rights council can be 
members of the second working group.  They asked for clarification as to whether this requirement would be 
maintained. 

 
Term limits  

 
The Facilitator’s non-paper noted convergence in previous discussions around the following model of term 
limits: members of the 1st working group should be appointed for three years, renewable once, and members 

                                                 
18 Bangladesh and Venezuela 
19 Algeria (on behalf of the African group), Cuba, Pakistan (on behalf of the OIC), Russian Federation, Venezuela 
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of the 2nd working group should be appointed for one year, and their mandate should not be renewable.  
Mexico, Japan and Algeria (on behalf of the African group) declared their support for both proposals.  The 
Russian Federation and Germany (on behalf of the EU) particularly supported the Facilitator’s proposal for 
the 2nd working group, Germany (on behalf of the EU) arguing that it was important that the positions should 
be able rotate regularly among Council members.  China and the Islamic Republic of Iran particularly 
supported the Facilitator’s proposal for the 1st working group, China arguing that renewability of terms was 
important to ensure that effective experts could continue to their work.  However, a small number of States 
proposed slight alterations the model backed by the general consensus.20 Japan added that for the 1st working 
group, only half of the members’ terms should expire at once, so as to ensure a staggered renewal of the body 
as a whole.  The U.S.A. argued that both working groups should have shorter term limits.  Malaysia, China 
and Bangladesh all stated that all terms should be renewable so that effective members of a working group 
would not be prevented from continuing with their work.  Cuba proposed that the 2nd working group should 
have a two year term, renewable once, but gave little explanation for this preference. 

 
The role and working methods of the first working 
group 

 
The Facilitator proposed in his non-paper that the first group’s role should be limited to decisions on 
admissibility.  This was supported by a majority of States.21 Germany (on behalf of the EU) and the UK were 
particularly supportive of drawing a clearer division between the roles of the two groups.  The German 
delegate suggested that in the past, too many inadmissible complaints had reached the second working group.  
China also spoke in favour of this division of responsibilities, but added that the experts in the 1st group 
should also provide advice to the States in the 2nd group.  This addition was supported by Cuba and the 
Russian Federation who suggested that the group should pass on some analysis of the substance of the 
complaint. 
 
Discussions on the working methods of this group were clouded by confusion over the Facilitator’s proposal 
that all decisions made by the working groups should be “motivated”.  After several questions on the meaning 
of this term, the Facilitator explained that this was a translation error, based on the word “motivé” in French.  
He suggested that the sentence should be read as “all decisions of the first WG shall… be explained/justified.”  
Argentina, Venezuela, the UK and Germany (on behalf of the EU) supported this proposal.  The U.S.A. and 
Bangladesh suggested that due to the enormous number of complaints received by the first working group, 
justifying every decision on admissibility would be an impossible task.  Instead, the U.S.A. proposed a 
checklist system might be used, so that the reason for inadmissibility could be indicated by simply ticking a 
box. 
 
Following Mr Tistounet’s description of the screening process (described above in the section entitled “The 
screening role of the secretariat”), Algeria (on behalf of the African Group) and Germany (on behalf of the 
EU) proposed that any initially inadmissible complaints reported to the chair by the secretariat should then be 
reported by the Chair to the rest of the committee so any decision is made on collegiate basis.  
 
Argentina suggested that the powers of the first working group should be expanded, but were not explicit as 
to what new powers it should be given. 
 

The role and working methods of the second 
working group 

 
As part of attempts to drawer clearer distinctions between the roles of the two working groups, the 
Facilitator’s non-paper proposed that the 2nd working group’s role should be limited to reporting and 

                                                 
20 Bangladesh, China, Cuba, Japan. 
21 Bangladesh, Canada, China, Germany (on behalf of the EU), Mexico, Pakistan (on behalf of the OIC), the Russian Federation. 
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recommending measures on admissible cases.  In reaction to this, the U.S.A. was very concerned that the 
second working group would lose its ability to reject cases that it saw as inadmissible.  The U.S.A. delegate 
argued that this was a critical part of its mandate, even if though it was not its principal role.  It noted that 
under the 1503 procedure, the working group on situations had to do this from time to time.  China and 
Bangladesh supported this argument.  In response, Germany (on behalf of the EU), supported by India, 
advocated the Facilitator’s position and argued that under the 1503 procedure, States in the 2nd working group 
had too often challenged the admissibility of a case for political reasons.   
 
Several States referred to the problem of politicisation on the second working group and suggested remedies 
to the problem22.  China stressed that although the group should be made up of Government representatives, 
they should be working independently.  They did not explain how this could be ensured.  Venezuela proposed 
that a member should be dismissed from the group if they were proved to be making decisions based on 
partiality and political bias.  The U.K. suggested that a member would have to step out of considering any 
complaint concerning his/her own country, as is the case on Treaty Bodies.  India23 suggested having two 
members of each regional group on the working group rather than one, so that it would at least be more 
representative.  Canada argued that their decisions must be taken by consensus or referred to the Council.  
The Algerian delegate (on behalf of the African group) specifically objected to this idea.  He argued that this 
would “put a break” on the 2nd working group.   
 

The principle of confidentiality 
 

Removing confidentiality in cases of non-
cooperation 

 
There was initially very little consensus over whether the assessment of complaints addressed under 
Procedure should be made public in any circumstance and at any stage of the process.  On the first day of the 
Working Group’s session, debate focused around the question breaking confidentiality in the case of non-
cooperation.  Supported by Argentina, Mexico, and Canada, Germany (on behalf of the EU) suggested that if 
States did not cooperate with investigations at the working group stages of the complaint procedure, the 
complaint should be referred to the Council for public plenary.  They argued that this would provide further 
incentive for States to cooperate with the procedure.  However, Cuba strongly objected to this view, arguing 
that obliging to States to cooperate was not in the spirit of cooperation.  This objection was shared by the 
Russian Federation, Malaysia, Indonesia, India, China, Algeria, Iran and Tunisia.  Iran also argued that this 
kind of punitive response to non-cooperation was unprecedented within the UN human rights system.  
Instead, it proposed a softer, more positive approach, adding in the language, “cooperation extended by state 
concerned should be duly recognised, acknowledged and welcome.” 
 

Removing confidentiality when cases are referred 
to Council  

 
On the second day of discussion, the Facilitator suggested that the debate should focus specifically on the two 
options identified in his non-paper.  The first of these proposed that, “all situations referred to the Human 
Rights Council should be examined in public unless the second working group recommends to the Human 
Rights Council to discontinue consideration of the case.”  The second option suggested that “all situations 
referred to the Human Rights Council should be examined in a confidential manner, unless the Human Rights 
Council decides otherwise.”  Faced with these two specific options, a large number of States declared 
themselves in favour of the second proposal. 24  Japan emphasised that this allowed the Council to retain 
flexibility.  Although Canada favoured the first option, they too suggested the second option could be an 
                                                 
22 Canada, China, India, Iran, U.K., U.S.A, Venezuela. 
23 Supported by Iran 
24 Algeria (on behalf of the African group), Argentina, Australia, Bangladesh, China, Ecuador, Guatemala, India, Japan, Republic 
of Korea, Malaysia, Philippines and Sri Lanka. 
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acceptable compromise as long as the Council’s decisions were linked to cooperation within a specific 
timeframe. 
 
It should be noted that any apparent consensus in favour of the Facilitator’s second option on confidentiality 
may not reflect the conflicting nuances appearing in States’ language.  One group of States who declared 
themselves in favour of this option were also discussing specific criteria according to which the Council 
should make a complaint public, such as non-cooperation25, seriousness of the situation26 and failure to take 
significant action to resolve the situation27.  A second group of States who declared themselves in favour of 
the same option were emphasising the similarity between this option and the status quo under the 1503 
procedure, and the need to leave decisions to the Council’s discretion.28  These two positions could create two 
very different outcomes, with the former leading to the Council automatically making cases public whenever 
certain criteria are not met and the latter allowing the Council to save the public forum for exceptional 
circumstances.   
 
In addition to these complications, a number of States still disagreed entirely with both of the facilitors’ 
proposals.  Iran, Cuba, Russia and Egypt continued to advocate a position of unbreakable confidentiality, 
proposing to remove the words “unless the Human Rights Council decides otherwise” from the second option.  
Egypt argued that 1503 already allows the Council to refer a complaint to a public procedure and there was no 
need to allow them to make their own deliberations public.  At the other end of the spectrum, Mexico 
presented the Inter-American model, where meetings are held in private, but the results of the process are 
always published. EU states29 continued to speak in favour of a model whereby the 2nd working group could 
decide that the Council should address a case in public plenary.  However even amongst this group, it was 
unclear whether all the States were speaking as one.  The Netherlands and Finland claimed to support the EU 
position, but described a position rather closer to the Facilitator’s second option, whereby the 2nd working 
group would refer the case to the Council, but the Council would decide whether its deliberations should be 
public.  
 
Finally, ISHR presented an entirely new and more responsive model.  They argued that the first of the 
Facilitator’s options implied an initial assumption of public treatment and the second implied an initial 
assumption of confidentiality.  He suggested that the Council should instead consider the utility of 
maintaining confidentiality each time that it assessed a complaint, on a case-by-case basis, without prior 
assumptions.  This consideration should not only include the non-cooperation of a State, but whether 
confidentiality was going to be a help or hindrance in securing a positive outcome for the victim in each case.  
ISHR’s reminder that confidentiality should be seen as a means to securing an effective resolution for the 
victim, rather than an end in itself, remained pertinent throughout the discussion, with numerous States 
adopting the language of “a means rather than an end itself”.30  However, no States specifically adopted the 
ISHR model. 

 
Confidentiality over the identity of the victim 

 
The Facilitator’s non-paper convergence around the idea that the victims’ identities should be kept secret if 
requested.  The U.S.A. opposed this, arguing that the complainant’s identity should not be protected, except in 
exceptional circumstances, which it did not explain in detail.  The Russian Federation supported this 
sentiment, stating that withholding the identity of the complainant would not allow the State to react to the 
situation.  However, ISHR Rights attacked this position, saying that Russia had missed the point, and that 

                                                 
25 Argentina, Australia. 
26 Belgium. 
27 Argentina. 
28 Algeria (on behalf of the African group), China, India, Sri Lanka. 
29 Belgium, Finland, Germany (on behalf of the EU), Poland and the U.K. 
30 Canada, Finland, Guatemala, Malaysia, the Netherlands and Russian Federation.  
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acting on a general situation did not require the State to know the specific identity of the individual submitting 
the complaint and that revealing a victim’s identity could put them in danger. 

 
The logistics of confidentiality under the 1503 
procedure 

 
In terms of the logistics of confidentiality, Mr. Tistounet (OHCHR) explained that all complaints are clearly 
labelled as “restricted” or “confidential”, which leads to their processing according to a completely different 
procedure.  Access is restricted, and printing is carried out on different printers and in different rooms to all 
other documents.  Documents are then archived in a secure room where access is again restricted to a select 
few people in the Secretariat who work on the complaints.  Only States may request to see those documents 
for their own procedures.  Even then, a special resolution must be passed to allow the documents to be 
declassified.  Algeria asked if anyone else other than the small staff that forms the 1503 Secretariat is has 
access to the documents.  Mr. Tistounet confirmed this, but conceded that there human errors occur and that 
classified documents have occasionally been distributed publicly.  In such cases the Secretariat immediately 
takes them out of circulation. 

 
Sharing information with other human rights 
mechanisms 

 
Pakistan (on behalf of the OIC) argued that although it was not desirable for the work of the Procedure to 
overlap with the work of other mechanisms of the Council, maintaining confidentiality was more important 
than avoiding overlap.  Therefore, although sharing information with Treaty Bodies and Special Procedures 
might avoid overlap with their work, it should not be permitted as it would compromise confidentiality.31 
 

Time taken dealing with complaints: 
 

Frequency of meetings of the Council 
 
Facilitator identified convergence around the idea that complaints would be considered by the Council at least 
once per year, unless otherwise recommended by the working group on Situations.  Most delegations argued 
that frequency should remain set a once a year.32  However, two other positions emerged.  Firstly Algeria (on 
behalf of the African group) suggested the Council should be able to meet more than once per year.  Firstly, 
Germany (on behalf of the EU) took this proposal further and argued that the working groups should meet 
more frequently and the Council should be able to review cases every session. They stressed that this would 
not mean that the Council would actually deal with situations at every session, but that it would retain the 
ability to do so if required.  Canada supported this position, stating that the Council should not be limited in 
its capacity to act.  ISHR also took the floor to support this more reactive system.  It explained that if the 
procedure was indeed to be victim-oriented, then it would be in the best interest for the situation to be 
reviewed as soon as possible, and should not have to wait up to a year until the next appropriate session of the 
Council for the situation to be considered. 
 
In order to clarify this debate, Algeria (on behalf of the African Group) asked the Secretariat if it was 
logistically possible for the Council to deal with situations at every one of its sessions if the need arose.  The 
Secretariat responded that it could not provide a clear answer at this time, but that it saw this problem as a 
technical detail that could be resolved.  
 

Frequency of meetings of the working groups 
 
                                                 
31 Supported by India and ISHR. 
32 Algeria (on behalf of the African Group), Bangladesh, China, Cuba, India, Iran, Malaysia, Pakistan (on behalf of the OIC), 
Russian Federation. 
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The Facilitator’s non-paper proposed that the working groups meet at least once or twice per year before the 
session of the Council.  Of the States broadly supporting this model33, the U.S.A. and Cuba suggested slight 
variations.  The USA felt that the working groups should meet once or twice a year but were not convinced it 
should be required to meet before the Council. Cuba suggested that only the first working group should need 
to meet more than once a year as it dealt with requests for further information from States.  Russia, China and 
Algeria (on behalf of the African Group) sided with this proposal.   
 
Favouring a model with greater frequency, Canada argued that working groups should begin by meeting 
before every regular session, and that if this frequency became unnecessary, it could be altered at a later date.  
ISHR also felt that the working groups should be able to meet as often as possible in order to increase the 
overall timeliness of the Procedure. 
 
Favouring a model with less frequency, Iran and Malaysia and argued that it would be enough for working 
groups to deal with the complaints once a year.   
 
Towards the end of a session, India proposed a complex compromise model.  They calculated that if each 
working group met twice a year and used at least one round of communications by States, the whole process 
would last a maximum of two years.  The proposal called on the second working group to meet just before the 
Council so that it could make recommendations when necessary.  Bangladesh and China both welcomed 
India’s model.   
 

Deadlines for States 
  
The Facilitator’s non-paper suggested that the State concerned should be requested to reply within a 
reasonable amount of time.  On this point, Germany (on behalf of the EU) argued that the deadline for State 
responses should be shortened, and the U.K. specified that the deadline could be shortened to three months to 
match the deadlines for Treaty Bodies and Special Procedures. Belgium emphasised that these deadlines 
should also be more strictly enforced.  
 
Bangladesh and China both argued that the different levels of development between States meant that it 
would naturally take longer for some States to respond, and that these States should not be penalised because 
of this. 
 

The total duration of the process 
 
The Facilitator’s non-paper proposed that the duration of the procedure should not last more than 18 or 24 
months from the receipt of the complaint by the Secretariat until the consideration by the Human Rights 
Council. Broadly supporting this, the Republic of Korea argued the whole process should be limited to 18 
months and Cuba favoured limiting it twenty-four months. Belgium argued that the twelve month cycle for 
the review of cases should be shortened, but did not specify by how much.  Japan was in favour of a deadline, 
but proposed that it be made flexible if the working groups required more information.   
 
However, the three delegations spoke against the imposition of a set limit on the overall timing of the 
procedure.  Malaysia claimed it was impossible to predetermine how long the working group stage would 
take in each case.  Argentina also did not agree with the imposition of what it termed, “artificial” deadlines.   
Algeria (on behalf of the African group) suggested that timing should be decided in consultation with all 
parties involved, particularly the State.  
 

Involvement the author of the complaint 
 

                                                 
33 Algeria (on behalf of the African group), China, Cuba, Russia, U.S.A. 
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Many States favoured more involvement for the author of the complaint in the procedure.34  Algeria (on 
behalf of the African group), and Belgium proposed that at the conclusion of the process, the complainant 
should be sent information on the final outcomes the procedure.  Mr Tistounet (OHCHR) supported this on 
the grounds that it might present a possible solution to the problem of overlap.  He explained that many 
complainants resubmit their complaints to another body when they do not hear of any progress from the 1503 
procedure.  As the 1503 database is confidential, the other bodies do not know the complaint is being dealt 
with, so are likely to take the case and cause overlap.  Mr Tistounet proposed that if the secretariat were able 
to inform the complainant of the outcome their complaint, a new complaint is likely to be submitted 
submitted.  Germany, (on behalf of the EU and the U.K. supported Mr. Tistounet’s sentiments regarding 
solutions for overlap, reiterating the need not to uphold confidentiality at the expense of transparency.  The 
Canadian delegation added that when a complaint is judged admissible, both complainant and victim should 
be informed and have opportunity to comment. Mexico proposed that the complainant be informed upon 
receipt, forwarding to either of the two working groups and upon consideration by the Council.  Germany (on 
behalf of the EU) also advocated keeping the complainant updated on the progress of the complaint 
throughout the working groups stages.  
 
Although China was also in favour of the complainant being informed of receipt and of the outcome of the 
process, they warned against further involvement of the complainant, stating that this would endanger the 
confidentiality of the procedure. 
 

Involvement of the State concerned 
 
The Facilitator’s non-paper suggested that the State concerned should be requested to cooperate and provide 
substantive replies within a reasonable amount of time.  Argentina spoke in favour of this and added that 
replies by States to communications should be required to include explanations, and not just denials of the 
violations. 
 

Measures and outcomes of the Complaints Procedure 
 

 
Recommendations 

 
Russia stressed that any recommendations made following the complaint procedure should be non-binding. 

 
Technical assistance & advice 

 
The Canadian delegation supported the provision of technical assistance when a pattern of violations is linked 
to lack of capacity, but is not a result of a specific policy on the part of the State.  India, Algeria (on behalf of 
the African group), China and Malaysia stressed that any assistance from the Council resulting from the 
complaint procedure must be at the request of the concerned state and without conditions, otherwise it would 
constitute a form of intervention. 

 
Referral of cases to other bodies 

 
The Facilitator’s non-paper proposed that the complaint procedure should be able to refer cases on to any 
relevant human rights protection mechanism.  Germany (on behalf of the EU) supported this.  However, 
Azerbaijan and Indonesia both objected.  Indonesia argued that any links with the Universal Periodic Review, 
Special Procedures or Treaty Bodies would compromise the confidentiality of the Procedure.  
 

                                                 
34 Algeria (on behalf of the African group), Belgium, Canada, Mexico, the U.K. 
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Options for the Council 
 
In his non-paper the Facilitator gave four examples of actions the Council might take in response to a 
complaint referred to them by the 1503 procedure.  The Facilitator stressed that this list was not exhaustive 
and his non-paper stipulated “measures… may include the following…”  Despite these qualifications, States 
were very concerned that this list would in some way tie the council’s hands.35   Both the Russian Federation 
and Indonesia argued that any list, even if it is not exhaustive, will make the Council feel obliged to restrict its 
options.  Argentina did, however, express support for one of the Facilitator’s proposed measures; that the 
Council could give out urgent measures of protection.  Germany (on behalf of the EU) supported all of the 
measures, as long as it was made clear that they were not exhaustive. 
 
 
 
 
The Working Group on the review of the Complaint Procedure will meet for its third and final session in 
April 2007 following the fourth session of the Human Rights Council.   
 
 
 

                                                 
35 Argentina, Bangladesh, Canada, China, Indonesia, Russian Federation and U.S.A. 
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