
COMMITTEE AGAINST TORTURE 
32nd Session (Geneva, 3 May to 21 May 2004) 
 
 
The 32nd session of the Committee Against Torture (the "Committee"), which monitors the 
implementation by States of the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment (the "Convention"), considered reports by Bulgaria, Chile, 
Croatia, Czech Republic, Germany, Monaco, New Zealand.  

The Acting High Commissioner for Human Rights, Mr Bertrand Ramcharan, opened the 
32nd session of the Committee. In his address, Mr Ramcharan discussed initiatives of the 
Office of the High Commissioner for Human Rights (OHCHR) that included the strengthening 
of national protection systems; the use of the June 2004 Inter-Committee Meeting to 
"optimise" the working methods of the OHCHR and treaty-monitoring bodies; the running of 
training workshops with States; and evaluation of the effectiveness of the United Nations 
Voluntary Fund for Victims of Torture. Turning to the work of the Committee, the Acting High 
Commissioner noted the Maldives and Swaziland as two new State parties to the Convention.  
 
1. Reports by States 
 
Bulgaria (3rd periodic report)1 
 
Mr Dimiter Tzantchev, Head of Delegation, opened Bulgaria’s 3rd periodic State party report to 
the Committee. Mr Tzantchev included in his presentation discussion of: changes to the 
structure and composition of the Prosecutor’s Office; the implementation of human rights 
training programmes within the Ministry of Health; regular inspection of prisons and detention 
centres; and the demilitarisation of prison personnel. Mr Tzantchev also maintained that the 
greater majority of torture allegations received are unsubstantiated, stating that Bulgaria is, in 
the context of torture and ill treatment, less a matter of concern than other States. 

Mr Andrei Tehov, Head of Human Rights Department, Ministry of Foreign Affairs, 
promoted Bulgaria’s introduction of "stringent legal safeguards" against torture and ill 
treatment, namely the Bulgarian Constitution and Penal Code, and Bulgaria’s ratifications of 
the International Covenant on Civil and Political Rights (ICCPR), the European Convention on 
Human Rights (ECHR). Discussing practical measures introduced to prevent torture in 
Bulgaria, Mr Tehov maintained that access to legal representation and medical examination 
were immediate rights, available to detainees from the moment of arrest or detention. Mr 
Tehov also discussed: Bulgaria’s employment of non-governmental organisations (NGOs) in 
human rights training exercises with State actors; the Police Code of Ethics; and the 
introduction of a Standing Committee on Human Rights and Police Ethics.  

In regard to refugees and asylum seekers, Mr Tehov stated that Bulgaria adheres to a 
strict non-refoulement policy. In discussion of ethnic minorities, he made reference to 
Bulgaria’s plan to correct the economic and social discrimination to which the Roma people 
are subject. In relation to children, Mr Tehov maintained that the detention of children in 
State institutions is employed as a measure of last resort and used only in "exceptional 
circumstances". Bulgaria also stated its commitment to ratify the Optional Protocol to the 
Convention. 

Country Rapporteur Mr Alexander M. Yakovlev requested additional information on the 
proposed appointment of an Ombudsman to monitor the activities of State actors in the 
execution of their duties. Mr Yakovlev also asked for clarification on the processing of asylum 
claims. Lastly, Mr Yakovlev enquired as to the measures undertaken to ensure the equality of 
ethnic minorities in law as well as in practice. 

Co-Rapporteur Ms Felice Gaer requested a discussion of: the accuracy of the detention 
and medical records of prisoners and detainees; the complaints mechanisms in place to 
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investigate allegations of torture or ill treatment; the conditions of pre-trial detention facilities 
and homes for the treatment and housing of the mentally ill; inter-prisoner violence; the 
separation of juveniles from adults in prison and detention; and the policy of Roma 
recruitment into the police force and other State bodies. 

Mr Andreas Mavrommatis supported Bulgaria’s proposed appointment of an 
Ombudsman but stated that this single post is insufficient. To Mr Mavrommatis, Bulgaria 
must create a national human rights institution. Mr Yu Mengjia requested greater explanation 
of the nature and extent of the State’s relationship with NGOs. Mr Fernando Mariño 
Menendez asked for information on prescribed maximum periods of pre-trial and asylum 
seeker detentions and requested a list of the "safe countries" from which Bulgaria rejects 
claims for asylum. 

Mr Tehov presented Bulgaria’s replies to the questions of the Committee. In answer to 
Mr Yakovlev’s questions, Bulgaria maintained that a definition of torture, consistent with 
Article 1 of the Convention, has been incorporated into both the Constitution and Criminal 
Code. In discussion of the appointment of an Ombudsman, Mr Tehov stated that while this 
post has yet to be filled, the length of term and mandate of the office have been clearly 
defined. In response to Mr Yakovlev’s questions on asylum policy, Mr Tehov restated 
Bulgaria’s commitment to a non-refoulement policy. Mr Tehov also stated that "safe 
countries" are countries in which the life and health of persons is not threatened and where 
there is no expectant risk of persecution or torture of the given individual. Turning to ethnic 
minorities, Mr Tehov maintained that the practical measures that have been undertaken to 
correct the disadvantage of the Roma people and other minorities have focused on the 
education of children. In answer to Ms Gaer’s question on the recruitment of Roma persons 
into public service, Mr Tehov stated that 158 persons of Roma descent are employed within 
the Ministry of Interior alone. 

Mr Tehov, in answer to the additional questions, stated that all medical personnel are 
required to undertake human rights training. Mr Tehov mentioned that the scrupulous 
maintenance of records of prisoner and detainee treatment and examination was an 
"obligation" placed on all medical personnel. Turning to the questions on the Government’s 
relationship with NGOs, Mr Tehov contended that Bulgaria has a strong, serious relationship 
with NGOs evidenced by the granting of permanent permits to select NGOs to facilitate prison 
inspections, and in the employment of NGOs in the human rights training of State employees. 

Ms Gaer presented to Bulgaria the conclusions and recommendations of the Committee 
(CAT/C/CR/32/6 (Future)). Matters of concern expressed by the Committee and subject to its 
specific recommendations included: the absence of a comprehensive definition of torture in 
domestic law as prescribed by Article 1 of the Convention; numerous allegations of the ill 
treatment of persons in police custody, disproportionately affecting the Roma; the lack of an 
independent system to investigate complaints promptly and impartially; the reported lack of 
prompt and adequate access of persons in custody to legal and medical assistance and 
contact of kin; inconsistent maintenance of detainee records; the very poor condition of 
homes for persons with mental disabilities; insufficient legislative measures to ensure full 
respect of Article 3 of the Convention; insufficient data relating to compensation and 
rehabilitation of victims of torture; extremely poor material conditions in detention facilities; 
and the imposition of a particularly strict regime upon prisoners serving life sentences. In 
conclusion, the Committee requested Bulgaria to submit its combined 4th and 5th periodic 
State party reports to the Committee by 25 June 2008. 
 
Chile (3rd periodic report)2 
 
Mr S.E. Juan Martabit, Permanent Representative of Chile, presented Chile’s 3rd periodic State 
party report to the Committee. Mr Martabit included within his account of Chile’s domestic 
initiatives: a non-refoulement asylum policy; the guarantee of detainee access to legal 
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representation, physicians, and the opportunity to contact kin; and the human rights training 
of police and medical personnel. Mr Martabit maintained that the new Code of Criminal 
Procedure established monitoring bodies to: examine the activities of the police; safeguard 
the physical and psychological integrity of detainees; and facilitate criminal investigations and 
disciplinary proceedings of officers accused of acts of torture, ill treatment or degradation of 
detainees. 

Ms Amira Esquivel, Chilean Director of Human Rights, Ministry of Foreign Affairs, 
discussed ongoing investigations into missing persons and the creation of the National 
Commission on Political Imprisonment and Torture for providing reparation to torture victims 

Country Rapporteur Ms Gaer questioned Chile in regard to Articles 1 through 9 of the 
Convention. Considering Article 1, Ms Gaer enquired as to whether Chile had incorporated the 
definition of torture into the Code of Criminal Procedure. Ms Gaer also questioned Chile on 
the impartiality and the vigorousness of the training of military judges. In regard to Article 2, 
Ms Gaer requested information on the internal control mechanisms designed to prevent and 
sanction torture and ill treatment. Considering Article 3, Ms Gaer requested information on 
Chile’s asylum policy. In regard to Article 4, Ms Gaer enquired as to why reparation was 
limited to victims of politically motivated ill treatment, and whether crimes such as rape and 
other forms of sexual violence had been included within the forms of torture and ill treatment 
considered by the National Commission on Political Imprisonment and Torture. The legal 
status of the Convention in domestic law was also raised.  

Co-Rapporteur Mr Ole Vedel Rasmussen, considering Articles 10 to 16 of the 
Convention, questioned Chile on the amount of collaboration between Government and NGOs 
in the human rights training of the police and the military. Further, Mr Rasmussen asked 
whether detainees were permitted access to physicians and whether interrogations were 
filmed or sound recorded, as safeguards against torture. He also commented on reports of the 
harsh conditions faced by prisoners in detention facilities due to immense overcrowding. 
Inter-prisoner violence and the detention of children in adult facilities were further concerns 
expressed by Mr Rasmussen. In addition, he requested statistics on investigations and 
prosecutions of alleged abuses committed by law enforcement officers and additional 
information on the State policy toward compensation and rehabilitation of torture victims 
Lastly, Mr Rasmussen questioned Chile on whether information and confessions extracted 
through torture were rendered inadmissible by law and challenged the continued use of 
corporal punishment in schools. 

Mr Julio Prado-Vallejo while recognising Chile as a true State of democracy found that 
there remains a need to: amend existing laws; conduct investigations; and award reparation 
to correct persisting incidences of torture and ill treatment. Mr Guibril Camara questioned 
Chile on the power of its military tribunals and whether their jurisdiction extended to civilians. 
Mr Yu enquired as to whether persons currently holding high posts within the Chilean military 
were accused or suspected of acts of torture or ill treatment under the Pinochet regime. Mr 
Mariño Menendez raised the extent of the non-refoulement policy on asylum, and the 
continued work to combat impunity within the police and military. 

Chile divided its responses to the Committee’s questions into three sections: 
constitutional and legal issues; political institutional management; and judicial process. Mr 
Hernan Quesada, Minister of Exterior Relations, Mr Victor Manuel Cornejo, Prefect of 
Investigations in the Carabineros of Chile, and Mr Alejandro Salinas addressed the first 
category. Mr Quesada mentioned that a definition of torture is provided in three separate 
articles of the Penal Code. Mr Quesada also acknowledged that military jurisdiction in Chile is 
excessive in comparison to other democracies. In response to questions on Chile’s asylum 
policy, Mr Quesada maintained that the exceptions to non-refoulement were reasonable and 
based on national security interests. Mr Cornejo restated that all police officers in Chile 
received human rights training and that allegations of torture against the Carabineros were 
subject to criminal investigation 

Ms Esquivel, Mr Cornejo, and Mr Decio Mettifogo, Minister for Justice, presented the 
second category of answers. Ms Equivel confirmed that only 22,000 applications for 
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compensation had been received by the National Commission on Political Imprisonment and 
Torture and that only 10% of the applicants were women. Mr Mettifogo, discussing the legal 
protections afforded to children, asserted that juvenile offenders are separated from adults in 
prisons. Mr Salinas discussed prison conditions, acknowledging over-population, staff 
shortages, old infrastructure, and insufficient maintenance as problems affecting all prisons 
and informing that large-scale corrective measures are being planned, including the proposed 
construction of 10 new prisons by private contractors.  

Mr Quesada discussed the third category, stating that allegations of torture raised by 
the German enclave Colonia Dignidad would be subject to further investigation and, where 
appropriate, prosecution. 

Chile, in answer to a second round of questions, maintained that: judicial human rights 
training conducted through the judicial academy was provided to judges and prosecutors; the 
principle of "due obedience", while subject to critical review, was not likely to be removed 
from legislation; the level of private sector involvement in prison operation would be limited to 
a construction and maintenance role; levels of public awareness of the National Commission 
on Political Imprisonment and Torture could be raised; and the period of application for 
reparation was likely to be extended. 

Mr Rasmussen received upon request confirmation that juveniles are separated from 
adults in detention and prison and assurance that access to adequate and impartial medical 
examination is ensured to any prisoner alleging torture or ill treatment. Mr Prado-Vallejo 
pushed Chile for greater incorporation of international law into its domestic legislation and 
called for a reduction of military jurisdiction. Acknowledging these requests, Chile closed its 
presentation guaranteeing its full commitment to human rights issues. 

Ms Gaer presented to Chile the conclusions and recommendations of the Committee 
(CAT/C/CR/32/5 (Future)). Matters of concern addressed by the Committee’s 
recommendations included: continued allegations of torture and ill treatment by State actors; 
the narrow definition of torture provided for in Chilean legislation not fully complying with 
Article 1 of the Convention; the excessive breadth of military jurisdiction; the appointment of 
officials accused of torture during the dictatorship to current high official positions; the 
absence of internal provisions clearly stating a non-refoulement policy; the limited mandate of 
the National Commission on Political Imprisonment and Torture; overcrowding and inadequate 
facilities in places of detention; the continued existence of the "due obedience" provision in 
the Chilean Code of Military Justice; and the withholding of life-saving post-abortion medical 
care to women in order to coerce confessions. Finally, the Committee requested Chile to 
submit its 5th periodic State party report to the Committee by 29 October 2005. 
 
Croatia (3rd periodic report)3 
 
Mr Ivan Damjanovic, Head of Delegation, presented Croatia’s third periodic State party report 
to the Committee. Croatia’s report addressed: terrorism and organised crime; trafficking in 
persons; and ethnic minorities. 

Mr Petar Veic, Head of the Police Academy of Croatia, provided responses to the 
Committee’s list of issues. Mr Veic maintained that the crime of torture: is defined and 
outlawed under the Penal Code, which also provides for complaint mechanisms for acts of 
torture; states that superior orders offer no justification for the use of torture; and offers 
protection for witnesses in the prosecution of acts of torture. Mr Veic also addressed the 
subject of aliens and asylum seekers, asserting that the Croatian Law on Aliens respects the 
principle of non-refoulement. While the Croatian delegation maintained that applications for 
asylum are accepted and considered, and that Croatia openly co-operates with the Office of 
the High Commissioner for Refugees (UNHCR), the Committee expressed concern at the fact 
that, to date, there is no evidence to suggest that Croatia has accepted any claims for 
asylum. 
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Country Rapporteurs Mr Rasmussen and Mr Yakovlev expressed particular concern at 
the condition of asylum seekers. Mr Rasmussen identified the incompatibility of having a non-
refoulement policy and the refusal to accept asylum claims, a point reiterated by Mr Mariño 
Menendez. Mr Rasmussen also enquired about the process for determining applications for 
asylum. Mr Yakovlev's concerns were specific to the institutional use of torture. He 
questioned accessibility to compensation for torture through civil claims, and the collective 
protections of Article 2 of the Convention. Mr Yakovlev also questioned whether disciplinary 
procedures attached to torture and ill treatment by public officials were satisfactory. Mr 
Rasmussen’s additional questions addressed: the treatment of juveniles, foreigners, and 
prisoners in State institutions; the effectiveness of complaint mechanisms and investigative 
processes pertaining to torture and ill treatment. 

Mr Mavrommatis partook in the interactive dialogue, requesting analysis of the national 
statistics pertaining to torture and ill treatment. Mr Mavrommatis also questioned the 
unreasonably short period of time (three days) within which complaints of torture must be 
submitted. Mr Claudio Grossman requested specific data on ethnically motivated attacks by 
non-State actors. Ms Gaer requested the breakdown of statistics according to gender and 
ethnicity, and information on incidences of sexual violence reported in prisons and during 
military service.  

In reply, Croatia maintained that all persons in detention are ensured immediate access 
to legal representation and contact with kin and that examination by a physician is also 
available upon request. Mr Damjanovic added that prison staff and the staff of juvenile 
correctional homes receive human rights training. Turning to consideration of the treatment of 
persons in State institutions, Croatia stated that interrogations are filmed or sound recorded. 
Further, Mr Veic asserted that unlawfully acquired evidence, including through interrogation, 
is inadmissible in court proceedings. 

On the issue of use of force by the police, Mr Veic stated that in 2002 and 2003 5% 
of Croatia’s police force used coercive force and, in turn, 5% of the police force was subject 
to disciplinary proceedings. Uncertain as to the exact correlation of these figures, Mr 
Grossman requested a further disaggregation of the statistics. 

In regard to asylum seekers, Mr Veic stated that new domestic legislation on asylum 
seekers would not come into force until July 2004. Mr Veic acknowledged that while 
facilities are provided for the temporary accommodation of asylum seekers, no claims for 
asylum have yet been granted. Further, Mr Veic recognised that the current facility used to 
house asylum seekers falls well short of accepted international standards. A new facility is 
under construction in consultation with the UNHCR and the International Committee of the 
Red Cross (ICRC). 

Ms Sanja Stimac, Head of the Department for International Legal Co-operation, 
responded to Mr Yakovlev’s question on compensation for torture and ill treatment. Ms 
Stimac stated that claims for compensation must be pursued through civil proceedings and 
State compensation is available but only in a limited number of fields, namely compensation 
for war crimes.  

Mr Veic responded to the question on the three-day complaint period for allegations of 
torture and maintained that this was simply a miscommunication and that, in practice, there 
is no stated limitation period. The Croatian delegation completed its replies by guaranteeing 
further statistical information to the Committee on ethnicity, gender and sexual violence in 
prisons. Croatia also pledged progress toward the ratification of the Optional Protocol to the 
Convention. 

Mr Rasmussen presented to Croatia the conclusions and recommendations of the 
Committee (CAT/C/CR/32/3). The Committee welcomed Croatia’s extension of an open 
invitation to Commission on Human Rights mandate holders. Subjects of concern to the 
Committee giving rise to specific recommendations included: the failure of Croatia to 
adequately investigate, prosecute, and provide compensation for acts of torture that occurred 
during the armed conflict in Yugoslavia, and the reported harassment of witnesses and 
victims testifying in proceedings; the fact that there remain no prosecutions or convictions for 
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alleged torture or ill treatment of persons by public officials; the inadequacy of detainee 
access to legal representation, medical examination, and contact with kin; the poor conditions 
of, and alleged violence in, the Jezevo Reception Centre for Foreigners; and the deprivation of 
freedom of detainees for prolonged periods of time. The Committee also expressed concern 
at: Croatia’s failure to adequately address violence in children’s social care institutions; failure 
to adequately investigate and prosecute acts of violence by non-State actors against ethnic 
and other minorities; and the poor regime to which remand prisoners are subjected. The 
Committee requested the submission of Croatia’s combined fourth and fifth periodic reports 
to the Committee on 7 October 2008. 
 
Czech Republic (3rd periodic report)4 
 
Mr Jan Jarab, High Commissioner for Human Rights in the Czech Republic, presented the 
third periodic State party report of the Czech Republic introducing a broad range of issues: 
the national penal system; prison conditions; institutional care; detention centres; and national 
minorities, including the Roma people. Discussing its penal system, the Czech Republic 
acknowledged that prisoners need continued access to financial resources as they are 
expected to meet part of the costs of their incarceration. Prison conditions have generally 
improved since the Government last appeared before the Committee. The need for further 
structural improvement to institutional care was also acknowledged. Abuse of persons by 
police and other State actors is now subject to the investigations of State prosecutors 
allowing for greater transparency, objectivity and justice. 

The Czech Republic directly acknowledged the vulnerability of national minorities and 
immigrants within Czech society, most notably the Roma people. To Mr Jarab, the "rampant 
prejudice" to which the Roma are subjected is a priority area. 

Finally, the Czech Republic committed itself to the signing of the Optional Protocol to 
the Convention. 

Country Rapporteur Mr Sayed Kassem El Masry acknowledged the continuing 
progress, including: the improvements to Roma conditions; new legislation on prison 
conditions; and the creation of the office of a national Human Rights Commissioner. 
However, areas of continued concern included insufficient provision of the entitlements 
prescribed under Article 2 of the Convention and lack of national legislation addressing 
trafficking in persons for any purpose, including forced labour and slavery. Mr El Masry 
described that "stigmatisation" of the Roma people is present at all levels of the justice 
system. Furthermore, he drew attention to: racially motivated violence in prisons; the need for 
improved detention conditions for asylum seekers; and the necessary removal of the 
obligation on prisoners to meet the costs of their incarceration. 

Co-Rapporteur Mr Grossman raised the following issues: the lack of investigations and 
prosecutions for acts of torture; the need to incorporate human rights modules into the 
training of public officials; the inadequate processes for dealing with allegations of torture 
from victims of abuse; the failure of the State to award compensation to victims of torture; 
and racially motivated violence. 

In interactive dialogue, Mr Rasmussen expressed concern at prison conditions in the 
Czech Republic, particularly those affecting juveniles and persons serving life-sentences in 
near-solitary confinement. Ms Gaer raised the issue of "coercive sterilisation" of Roma 
women by the Czech Government. Mr Mariño Menendez concentrated on the treatment of 
asylum seekers, the accordance of consular assistance to foreigners, and inquired as to 
whether any "emergency procedures" were in place to respond to immediate needs for 
asylum that may arise.  

The Czech Republic, in response to the Committee, first considered the questions of 
the Roma population. Mr Jarab attributed the increased number of recorded racist attacks 
against the Roma to intensified prosecution of verbal attacks by the Czech authorities. The 
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Czech delegation maintained that no statistics pertaining to racially motivated violence 
against the Roma in prisons could be provided since there are no distinctions drawn among 
the prisoners.  

On prison conditions, the Czech Republic maintained that prisoners are required to 
cover only 10% of incarceration expenses but at the same time acknowledged the difficulty 
in securing employment for prisoners. Mr Jarab explained that juvenile conditions include: 
access to education; separation from adult prisoners; and the provision of special facilities. 

The effective functioning of the judicial system was also touched upon. The Czech 
Republic attributed the persistent problem of procedural delay to a general lack of resources 
but maintained that the delay did not affect the enjoyment of rights protected by Article 2 of 
the Convention.  

The Czech Republic stated that police officers accused of brutality are investigated 
and, where appropriate, sanctioned. Nonetheless, Mr Jarab supported civil suits as the 
appropriate means through which compensation should be sought for torture or ill treatment, 
given that plaintiffs are likely to secure more substantial payouts.  

On the subject of asylum seekers, the Czech Republic restated its commitment to a 
non-refoulement policy whilst fielding criticism for the delays in its asylum determination 
process.  

Addressing Ms Gaer’s references to forced sterilisation, an issue rephrased by Mr 
Jarab as "not fully informed consent", Mr Jarab noted nine cases under current consideration. 
Nonetheless, Mr Jarab withheld acknowledgment of the existence of instances of forced 
sterilisation or abortion claiming that there remains "not a shred of evidence" to suggest that 
either occur. 

Mr El Masry presented to the Czech Republic the conclusions and recommendations of 
the Committee (CAT/C/CR/32/2 (Future)). Subjects of concern in the Czech Republic 
addressed by the Committee’s recommendations included: continued violence against the 
Roma; lack of explicit legal guarantees for detainees; lack of complaint and investigative 
systems to address allegations of torture or ill treatment by public officials; the non-
separation of minors from adults in prison and detention; the failure to provide work to 
remand and life-sentence prisoners; and the occurrence of, and lack of statistical data 
pertaining to, inter-prisoner violence. Additional concerns comprised: lack of confidentiality 
surrounding the medical consultation of prisoners; the requirement of prisoners to cover a 
portion of the costs of their imprisonment; the lack of compensation provided to victims of 
torture; and allegations of the subjection of Roma girls and women to forced sterilisation. The 
Committee requested the submission of the Czech Republic’s combined 4th and 5th periodic 
reports to the Committee on 31 December 2009. 
 
Germany (3rd periodic report)5 
 
Mr Michael Steiner, head of delegation, and Mr Klaus Stoltenberg , Federal Government 
Commissioner for Human Rights, presented Germany’s 3rd periodic State party report to the 
Committee. Mr Steiner listed amongst Germany’s "ongoing priorities" a commitment to the 
prevention of human rights violations, giving practical effect to the international Conventions 
and a policy of close co-operation with UN treaty-monitoring bodies. Mr Stoltenberg 
presented Germany’s responses to the Committee’s list of questions maintaining that the 
definition of torture, in line with Article 1 of the Convention, is included in the German Basic 
Law. He further noted that the rights of all persons held in detention are comprehensively 
observed through the provision of access to legal representation and to a physician of one’s 
choice, as well as through the opportunity to contact kin. Mr Stoltenberg also stated that 
accusations of torture or ill treatment against public officials are investigated internally as a 
disciplinary procedure and prosecuted where appropriate as criminal offences.  
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In regard to counter-terrorism measures, Mr Stoltenberg stated that, per the 
prescriptions of the Alien’s Act, a non-refoulement policy remains firmly in place. Addressing 
asylum, Mr Stoltenberg asserted that Germany recognises claims for political asylum. This 
policy, however, operates to the exclusion of applicants from safe countries, i.e. those within 
the European Community in which human rights protections and freedoms are guaranteed. In 
conclusion, Mr Stoltenberg asserted that Germany’s failure to sign or ratify the Optional 
Protocol to the Convention is inherently linked to the federal structure of Germany.  

Country Rapporteur Mr Yu first questioned Germany on their federal structure, 
considering that this structure makes it difficult to ensure that human rights principles are 
equally and adequately observed in different regions (Länder). Mr Yu inquired as to how 
inconsistencies in law and policy are resolved, and whether an independent national 
monitoring system is in place. Secondly, Mr Yu maintained that current sanctions attached to 
acts of torture and the ill treatment of persons are disproportionate to the gravity of the 
offences. Thirdly, the Country Rapporteur requested further information on steps taken to 
stop the production, trade, export and use of torture equipment. 

Co-Rapporteur Mr Grossman acknowledged the declarations made by Germany under 
Articles 21 and 22 of the Convention. He then requested statistics on incidences of torture in 
the military. Secondly, he enquired as to whether confessions obtained through the use of 
torture or coercion were ruled inadmissible in court proceedings. Turning to consideration of 
asylum, he questioned the policy of rejecting the applications of asylum seekers from safe 
countries without providing applicants with adequate opportunity to explain the basis of their 
claims. Mr Grossman also enquired as to the maximum period that asylum seekers are held in 
detention.  

Ms Gaer requested statistics on ethnic minorities, gender, police misconduct, and the 
monitoring of sexual violence in prisons. Ms Gaer also requested precise information on the 
costs and obstacles that ratification of the Optional Protocol to the Convention presents to 
Germany. Mr Mariño Menendez questioned Germany on the measures taken to combat 
trafficking.  

Germany opened its replies to the Committee by acknowledging the difficulty of 
ensuring equal implementation of the Convention through the various Länder. Nonetheless, Mr 
Steiner maintained that the German Basic Law was adequate in addressing torture and that 
the provisions of the Convention prevailed over domestic law of the country’s regions.  

In answer to the question on the proportionality of the legal sanctions to crimes of 
torture and ill treatment, Mr Stoltenberg stated that the satisfaction of legal burdens such as 
burden of proof are the ultimate determinant of sentences, and that lesser sentences are 
largely attributable to the evidence being insufficient to secure higher convictions. Turning to 
trade in instruments of torture, Mr Stoltenberg maintained that while there exists no specific 
legislation governing such trade, strict trade regulations prevent the import and export of such 
equipment. 

Mr Frank Mengel, Head of the German Asylum Law Division, responded to Mr 
Grossman’s question on German deportation policy, stating that Germany adopts a policy of 
"concrete risk" by considering the extensiveness of violations in the destination State, and 
the real danger of ill treatment of the individual, if returned. Asylum seekers would not be 
returned to countries where a concrete risk has been established. This stringent policy 
allowed for the granting of only 5% of asylum claims in 2003. In response to Mr Grossman’s 
questions on detainee access to legal representation, Mr Mengel maintained that all detainees 
and asylum seekers were permitted legal representation; however, there was reluctance to 
grant access to lawyers during initial questioning.  

Mr Kiel stated that the statistics requested by Ms Gaer, pertaining to inter-prisoner 
violence and sexual violence, were not available. 

Mr Stoltenberg  answered Mr Mariño Menendez’s question on trafficking. Mr 
Stoltenberg listed as evidence of Germany’s commitment to combat trafficking ratification of 
a number of international instruments.  
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Ms Gaer reassumed the floor to question Germany on child sexual abuse and torture 
alleged against the German diaspora Colonia Dignidad in Chile. Ms Gaer inquired whether 
Germany had conducted formal investigations and, where appropriate, whether Germany 
would consider extraditing German nationals for prosecution. Mr Steiner expressed his 
support of Ms Gaer’s suggestions but was unable to provide an official State response to the 
proposal.  

Mr Yu presented to Germany the conclusions and recommendations of the Committee 
(CAT/C/CR/32/4). The Committee welcomed: the establishment of the Human Rights 
Committee of the Federal Parliament and the German Institute for Human Rights; the 
implementation of the Rome Statute of the International Criminal Court (ICC); and the 
initiation of the mandate of Special Rapporteur on Trafficking during the 2004 Commission on 
Human Rights. Matters of concern that were addressed by concrete recommendations by the 
Committee included: the slow procedural process addressing allegations of torture against 
State actors; the use of counter-charges against persons accusing police of ill treatment as a 
device to dissuade the from pressing these charges; the lack of disaggregated statistics 
provided to the Committee; perceived constitutional difficulties arising from the division of 
power between the Federal and Länder in application of the Convention; the legal control 
over, and training provided to, deportation agents, and private contractors employed within 
detention facilities; lack of information on the number of extradition cases subject to 
diplomatic assurance. Finally, the Committee requested Germany to submit its 5th periodic 
State party report to the Committee on 30 October 2007. 
 
Monaco (2nd periodic report)6 
 
Mr Gilles Noghes, Ambassador and Permanent Representative of Monaco, presented 
Monaco’s second periodic State party report to the Committee. Monaco’s presentation was 
characterised by the claim that there have been no instances of torture in their country. This 
was broadly accepted by the Committee members.  

The report referred to direct inclusion of the definition of torture within domestic law, 
and a complete, unconditional prohibition on torture as evidence of its fulfilment of its 
obligations under Article 1 of the Convention. Monaco, however, acknowledged that, while 
orders from superior officers are no justification for the use of torture, the assumption that 
such justification exists remains implicit and is yet to be addressed in the Criminal Code. 

Monaco included the commitment to a non-refoulement policy and the guarantee of 
legal protections to aliens as being within its adherence to Article 3 of the Convention. The 
human rights training of police officials and army recruits, including the development of a 
Code of Ethics under the instruction of the Director of Public Safety were presented in regard 
to Article 10 of the Convention. The guarantees of right to legal representation and access to 
physician of choice to detainees were each presented under consideration of Article 11 of the 
Convention. 

The single concern raised by Country Rapporteur Mr Camara was that Monaco’s 
domestic legislation conflicted with the Convention. Co-Rapporteur Mr Mariño Menendez 
requested that Monaco clarify whether the right to communicate with kin whilst in detention 
has been implemented and also requested specific information on Monaco’s domestic asylum 
seeker and trafficking policies. Ms Gaer requested information on institutions for the elderly 
and whether any allegations of ill treatment have emerged from aged care institutions. Ms 
Gaer also requested further information on allegations by prisoners of sexual violence; how 
these allegations had been addressed; and the measures undertaken to prevent and sanction 
sexual violence.  

Monaco, in its reply stated that the Convention occupies a legal status below that of 
the Monegasque Constitution, but above national legislation. Further, the delegation stated 
that while there is no specific definition of torture provided in the Criminal Code, in 
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accordance with Article 1 of the Convention, torture is adequately addressed and sanctioned 
in domestic law.  

Monaco next considered the questions presented by Mr Mariño Menendez, and 
asserted that the right to physical and psychiatric inspection is extended to prisoners. In 
regard to the human rights training of judges and magistrates, Monaco stated that all judicial 
officers have access to training courses offered by both the French Legal Academy and the 
European Court of Human Rights. In answer to the question pertaining to ratification of the 
Rome Statute of the ICC, Monaco maintained that, while it was considering ratification, 
certain sections of the Rome Statute are inconsistent with provisions of the Constitution. 
Lastly, in response to the inquiry into the number of refugees, Monaco confirmed the number 
as of April 2004 to be 20 asylum seekers and eight stateless persons. Monaco asserted that 
whilst there is no domestic legislation addressing refugees and asylum seekers, the treatment 
and legal status accorded to refugees and asylum seekers corresponds with the provisions of 
the 1951 Convention relating to the Status of Refugees. 

In answer to the questions of Ms Gaer, Monaco asserted that there is no evidence of 
ill treatment by public actors in prisons or in institutional or aged care. Equally, Monaco 
maintained that there have been no reports of sexual violence in prisons or remand centres.  

Mr Camara presented to Monaco the conclusions and recommendations of the 
Committee (CAT/C/CR/32/1). Positive developments welcomed by the Committee included 
Monaco’s membership of the Council of Europe; amendments to the Criminal Code; and 
Monaco’s regular contributions to the United Nations Voluntary Fund for Victims of Torture. 
Subjects of concern to the Committee that were addressed in its recommendations included: 
lack of an adequate definition of torture in criminal law in accordance with Article 1 of the 
Convention; lack of clear prohibition of "exceptional circumstances" and superior orders as 
exemptions to prosecution for acts of torture or ill treatment; lack of explicit inclusion of a 
non-refoulement policy in law; the failure to provide immediate legal assistance to detained 
and arrested persons; and inadequate monitoring of the treatment of prisoners housed in 
national and French jails. Additionally, the Committee requested Monaco to submit its 
combined 4th and 5th periodic reports to the Committee on 4 January 2009. 
 
New Zealand (3rd periodic report)7 
 
Mr Tim Caughley, Permanent Representative of the New Zealand Mission to the United 
Nations (UN), opened New Zealand’s 3rd periodic State party report to the Committee. New 
Zealand presented its developments in four areas: legislation addressing acts of torture; the 
protection of persons in detention from torture and ill treatment; the provision of 
compensation to victims of torture and ill treatment; and the powers of detention applying to 
asylum seekers. Mr Caughley, discussing each of these areas, asserted that while there have 
been no cases of torture addressed by New Zealand courts to date, the legislation in place is 
sufficient in criminalising and sanctioning torture. Mr Caughley also asserted that all persons 
subject to imprisonment or detention in New Zealand are ensured the protections guaranteed 
by the Convention and the Standard Minimum Rules for the Treatment of Prisoners. In regard 
to the provision of compensation to torture victims, Mr Caughley stated that various laws 
provide for the granting of compensation in specific contexts. 

Ms Val Sim, Chief Legal Counsel, Ministry of Justice, asserted that: New Zealand 
prohibits any derogation from human rights in the combating of terrorism; New Zealand’s 
reservation to Article 37(c) of the Convention on the Rights of the Child, requiring the 
separation of juveniles from adults in prison and detention, would be removed "as soon as 
practicable"; and that New Zealand envisaged ratifying the Optional Protocol to the 
Convention within a year. 

Mr Brendan Quirk, Chief Operations Officer of the New Zealand Immigration Service, 
asserted that New Zealand follows a strict non-refoulement policy. Mr Quirk also stated that 
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police officers receive human rights training specific to the provisions of the Convention and 
that prison officers, and all other State actors, are in no way compelled to execute orders that 
require the torture or ill treatment of persons. 

Country Rapporteur Mr Mavrommatis questioned whether allegations that some 
asylum seekers were placed within the general prison population were true. Mr Mavrommatis 
also questioned New Zealand on its use of private contractors in prisons and their degree of 
accountability. 

Co-Rapporteur Mr El Masry questioned New Zealand on the alleged solitary 
confinement of nine inmates at Mangaroa Prison for periods lasting up to two years. To Mr El 
Masry, solitary confinement for such an unreasonably long period is tantamount to 
psychological torture. Mr El Masry raised questions on the prisoner complaint processes for 
allegations of torture and ill treatment. Turning to a consideration of children, he pushed for 
the elevation of the age of criminal responsibility (currently 10 years of age) and requested 
information on the right of children held in detention to cultural expression. 

Ms Gaer also requested: further information specific to asylum seekers housed on 
Nauru; a statistical breakdown of prison population with specific regard to the proportion of 
Maoris and non-citizens; and information on the incidence of sexual violence in prisons and 
detention centres. 

In answer to the questions on asylum, Mr Quirk maintained that New Zealand extends 
refugee status to victims of gender-related violence, as a distinctive social group, where the 
violence has amounted to persecution of the applicant. Turning to the question raised on 
Nauru, Mr Quirk asserted that New Zealand has no contractual or legal responsibility for the 
governance of asylum-seeker facilities on the island.  

Mr Phil McCarthy, General Manager of Public Prisons, Department of Corrections, 
acknowledged that there had in the past been failures in the process for investigating prisoner 
complaints of ill treatment from prison staff and other inmates. Mr McCarthy stated that 
investigative processes have since been improved and that all complaints of violence, 
including sexual violence, are subject to thorough investigation. In regard to privately 
operated prisons, New Zealand informed that it is currently undertaking a legislative move to 
revert privately managed facilities back to public prisons. Turning to Mr El Masry’s concern at 
prisoner complaints of excessive periods of solitary confinement, Mr McCarthy, rephrasing 
solitary confinement as "non voluntary segregation", assured the Committee that all claims of 
abuse are taken seriously and subject to investigation.  

Ms Sim addressed the questions pertaining to children. The complaint mechanisms 
open to children include the police, the Office of the Children’s Commissioner, and child 
agency grievance panels. Ms Sim maintained that the age of criminal responsibility was under 
current review; that the educational and cultural needs of detained children were met; and 
that detained children were granted rights of access to their families. Children, with all other 
detainees and prisoners, are granted access to free medical attention during their time in 
custody and detention. 

Mr Mavrommatis, crediting New Zealand’s presentation as "precise and meticulous", 
opened a second round of questions raising concern at the period of appeal of decisions made 
by the Inspector-General on the security threat posed by certain asylum seekers. The 
Inspector-General can refuse applications for asylum by approving issuance of a Security Risk 
Certificate (SRC). The period of time accorded to the consideration of appeal against a SRC is 
three days, which Mr Mavrommatis considered unreasonably short. Mr El Masry expressed 
equal concern at the SRC process, maintaining that the use of classified information to build a 
case against a person is essentially a denial of due process; the accused person is denied 
access to the evidence against them, and the Inspector-General is not required to substantiate 
their decision through direct reference to the evidence relied upon. 

Mr Mavrommatis presented to New Zealand the conclusions and recommendations of 
the Committee (CAT/C/CR/32/4 (Future)). The Committee welcomed the declared intention to 
withdraw reservations to the Convention and the Convention of the Rights of the Child, and 
to ratify the Optional Protocol to the Convention. Matters of concern expressed by the 
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Committee and addressed in its recommendations included: the failure of New Zealand to 
incorporate non-refoulement obligations into its domestic law; the significant decrease in the 
number of asylum seekers immediately released unrestricted into the community, and the 
detention of several asylum seekers in remand prisons; the process through which SRCs are 
issued potentially in violation of Article 3 of the Convention; the low age of criminal 
responsibility, and the failure to, on occasion, separate juvenile detainees from adults; and the 
findings of the Ombudsman alleging reluctance to adequately and impartially investigate 
allegations of staff assaults on inmates. Further recommendations included ensuring that 
counter-terrorism measures do not lead to a breach of the Convention or result in undue 
hardship on asylum seekers; reduction of the time in, and improvement of the conditions of 
solitary confinement; and implementation of the recommendations of the Committee on the 
Rights of the Child contained in CRC/C/15/Add.216. Finally, the Committee requested New 
Zealand to submit its 5th periodic State party report to the Committee by 8 January 2007. 


