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Continuation of the first reading 
 
 
The Human Rights Committee (the Committee) continued its first reading of the Draft General Comment No. 
32 (the Draft).1 The General Comment is concerned with Article 14 of the International Covenant on Civil 
and Political Rights (the Covenant). The comments on the first part of Article 14 had already been agreed 
upon in the July 2006 session of the Committee. Article 14 safeguards the right to equality before courts and 
tribunals as well as the right to a fair trial. While these rights are self-standing rights, fair trial safeguards are 
also essential to protect a whole range of other human rights. 
  
Mr Walter Kälin, Committee member and the Rapporteur on the Draft presented a revised version of his 
Draft.2 He explained that comments on paragraphs 4 to 7 of Article 14 were revised. These paragraphs deal 
with the treatment of juvenile persons, review by a higher tribunal, compensation in cases of miscarriages of 
justice, and the prohibition of being punished twice for the same offence.  
 
 

                                                
1 The Draft General Comment No. 32 was restricted at the time of writing, and therefore not available to the public However, a draft 
has now been released in document CCPR/C/GC/32/CRP.1/Rev.3, 28 November 2006, available on the OHCHR website at 
http://www.ohchr.org/english/bodies/hrc/gc14.htm. 
2 In earlier sessions the Committee had already treated paragraphs 1 to 38. See for example 
http://www.unis.unvienna.org/unis/pressrels/2006/hrct679.html as well as the summary record of the 2390th meeting available at 
http://www.unhchr.ch/tbs/doc.nsf/898586b1dc7b4043c1256a450044f331/176cad95bc54b4a0c12571cc002e383e/$FILE/G0643330.
DOC. 
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Juvenile persons3 
 
Mr Kälin directed the Committee to turn their attention to the issue of setting an age limit for persons to be 
considered as juveniles.4 The Draft specifies that the provision of paragraph 4 of Article 145 protects persons 
below the age of 18 years unless majority is attained earlier under the domestic law applicable to the juvenile. 
Mr Kälin pointed out that the formulation of the paragraphs on juveniles in his General Comment is based on 
the text of the Convention on the Rights of the Child (CRC). This was welcomed by the Committee. However, 
the proposal to cite a specific age limit in the Draft raised concerns among Committee members. It was 
perceived that setting the age limit at 18 would exclude some juveniles from special protection, which would 
lead to the Covenant lowering protection in cases where domestic legislation sets a higher age for majority. 
There was a proposal to add “…or later” to the sentence, thereby assuring that a potentially higher domestic 
level of protection could not be undermined by the General Comment. However, this idea failed to convince 
the majority and the chair decided to bracket the disputed phrase for the time being. 
 
The Draft also contains a non-exhaustive list of measures other than judicial proceedings which, when 
appropriate, should come into play in cases involving juvenile persons. A Committee member suggested 
‘family conferencing’ to be added to that list but the Committee deemed the term to be not universally 
understood. 
 

Review by a higher tribunal 
 
Paragraphs 43 to 49 contain the Committee’s interpretation of the fifth paragraph of Article 14.6 Paragraph 43 
specifies that a convicted person has to have access to more than one instance of appeal, if a country has such 
legislation. The Committee accepted Mr Kälin’s explanation that while the Covenant and the Committee’s 
previous jurisprudence did not oblige a State to provide for more than one option for appeal, it nevertheless 
required that the existing means for appeal is effective.  
 
The debate around the issue of the review by a higher tribunal illustrated how differences in translation can 
lead to substantial changes. What had begun as an editorial comment by a member of the Committee, later 
developed into a substantial clarification of the text: In relation to the review of a case by a higher instance 
court, the Draft requires the appeal body to look at the ‘factual side’ of the case under review. Committee 
member Sir Nigel Rodley suggested that for language reasons the phrase should be changed into either 
‘factual dimension’ or ‘factual aspects’. The Chairperson suggested keeping the French version7 and adapting 
the English version by changing it to ‘facts of the case’. The rapporteur Mr Kälin objected to this, and 
explained that he had been careful not to use ‘facts of the case’. Rather, he stated that the Covenant does not 
require the review tribunal or court to completely re-examine the ‘facts’ as such, but must only take into 
account the ‘factual dimension’ in the re-consideration of the case. He thus suggested changing both the 
English and French versions so that the higher instance carrying out the review is required to look at the 
‘factual dimension’ of the case.  
 
Paragraph 46 of the Draft speaks of “setting aside the presumption of innocence” in the context of a review 
instance finding sufficient evidence to rule out errors in the weighing of this evidence by the lower instance. 
Some Committee members expressed their uneasiness about this formulation, since the presumption of 
innocence is of such fundamental nature and therefore it cannot be ‘set aside’. They went on to discuss that 

                                                
3 Paragraph 4 of Art. 14 reads: “In the case of juvenile persons, the procedure shall be such as will take account of their age and the 
desirability of promoting their rehabilitation.” 
4 Art. 14 is silent on the issue of age.  
5 Paragraph 5 of Art. 14 reads: “In the case of juvenile persons, the procedure shall be such as will take account of their age and the 
desirability of promoting their rehabilitation.” 
6 Paragraph 5 of Art. 14 reads: “Everyone convicted of a crime shall have the right to his conviction and sentence being reviewed by 
a higher tribunal according to law.” 
7 The French version apparently reads ‘les faits en cause’ which translates into ‘the facts of the case’. 
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this phrase would send a wrong signal to States and undermine the significant importance of the presumption 
of innocence in the guarantee of a fair trial. In order to avoid confusion, Mr Kälin agreed to delete the 
reference to the “setting aside” the presumption of innocence.8  
 

Compensation in cases of miscarriage of justice9 
 
The interpretation of paragraph 6 of Article 14 as laid out in Mr Kälin’s Draft was not disputed by members 
of the Committee. The Draft was slightly amended during the reading, so as to stress that payment of 
compensation has to be made within a reasonable period of time. The aim of the amendment is to ensure that 
State compensation mechanisms are effective.  
 
 

Prevention of double punishment for the same crime 
 
The debate on this issue centred on the interpretation of paragraph 7 of article 14. That paragraph states “no 
one shall be liable to be tried or punished again for an offence for which he has already been finally convicted 
or acquitted in accordance with the law and penal procedure of each country.” 10 This follows on from the 
principle that no person can be tried twice for the same offence. The Draft primarily confirms earlier 
jurisprudence of the Committee with respect to this principle, part of which contains the observation that the 
principle only prohibits a person to be tried twice for the same offence in the same State; it does not, however, 
prohibit a second trial for the same offence in another State.11  
 
On this matter, Sir Nigel Rodley said that this provision could be a problem in the case of a federal State. He 
said that there can be differences in law between the different entities within the State. He therefore suggested 
that the Draft be changed in order to accommodate the situation of a federal State. This proposal would 
remove the guarantee of not being tried twice for the same offence with respect to two or more jurisdictions, 
whereas the original Draft only excludes that guarantee with respect to two or more States. To illustrate his 
point Sir Nigel Rodley sketched a situation of when a military court has acquitted a (guilty) person, but in 
order to guarantee a fair trial it would be necessary to have a retrial by a civilian court.  
 
Mr Kälin did not welcome this proposal; he stated that this was a ‘non-issue’ as no federal jurisdiction allows 
for double jeopardy for the same offence. In addition, he stressed that such a development of the Committee’s 
position would send a dangerous signal to States to ‘tinker’ with their jurisdictions. Other Committee 
members shared his uneasiness; Chairperson Ms Chanet pointed out that there were neither reservations from 
States in this regard, nor was the issue mentioned in earlier communications. As a result, she claimed that the 
proposal by Sir Nigel Rodley would unduly alter the Covenant. It would also create a dangerous binding on 
the Committee that could pose problems in the future. Finally, no changes were made to the Draft on this 
matter, but it was requested that the Committee would return to the proposal in the second reading. 
 
 

                                                
8 Nevertheless, he said that “set[ting] aside the presumption of innocence” was an expression in Spanish law, and would not amount 
to the deletion of the presumption of innocence. Instead, he explained that it was a way of saying that in the particular case the 
presumption of innocence was not relevant and did not require a full retrial of the case. 
9 Paragraph 6 of Art. 14 reads: “When a person has by a final decision been convicted of a criminal offence and when subsequently 
his conviction has been reversed or he has been pardoned on the ground that a new or newly discovered fact shows conclusively 
that there has been a miscarriage of justice, the person who has suffered punishment as a result of such conviction shall be 
compensated according to law, unless it is proved that the non-disclosure of the unknown fact in time is wholly or partly attributable 
to him.” 
10 This principle is also known as ne bis in idem.   
11 The Committee expressed this opinion in its Communication No. 204/1986 at para 7.3, contained in document 
CCPR/C/31/D/204/1986, 2 November 1987. This document is available at: 
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/da4db6de25fbfa7fc1256aca004dc4f3?Opendocument  
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Other Issues and Concluding Remarks 
 
The Committee reviewed the remaining paragraphs of the Draft, which deal with the relationship of Article 
14 with other provisions of the Covenant, without substantial discussion. The Committee then agreed to let 
the text stand as it was after this first reading, ready to be visited again in a second round. Ms Chanet pointed 
out that the second reading of the text would take place in New York.  
 
Before concluding the meeting, the Committee discussed measures to publicise the Draft. At present the Draft 
is still a restricted document. It was suggested to invite other treaty body committees to comment on the Draft 
after the first reading, a practice that had been used previously for General Comment 31. Since the Committee 
would be inviting comments, this would also be an implicit encouragement to State parties, NGOs and the 
academic community to comment. Some Committee members asked for the Draft to go up on the website.  
 
In this context, the inclusion of footnotes in the version posted on the web was raised. Many Committee 
members agreed that this would be essential to demonstrate that the General Comment was built on the solid 
experience of the Committee, and not picked out of ‘thin air’. It was also felt that the footnotes hold a 
valuable educative purpose for readers. 
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