
 

 

HUMAN RIGHTS COMMITTEE 
77th Session (Geneva, 17 March to 4 April 2003) 
 
 
The Human Rights Committee ("the Committee") was established to monitor the 
implementation of the International Covenant on Civil and Political Rights ("the Covenant") 
and its optional protocols. The Committee convenes three times a year for sessions of three 
weeks' duration, normally in March at the UN headquarters in New York and in July and 
November at the UN Office in Geneva. Under Article 40, States parties submit reports to the 
Committee on the measures they have adopted which give effect to the rights in the 
Covenant. 
 
1. Reports by States 
 
During its 77th session, held between 17 March and 4 April 2003, the Committee considered 
the reports of Estonia, Luxembourg, and Mali. 
 
Estonia (2nd periodic report) 
 
The Committee thanked the delegation from Estonia for the detailed response to its written 
questions and the constructive dialogue during the consideration of its 2nd periodic report. It 
noted that, despite the delay in submission, the report provided important information on all 
aspects of implementation and addressed many of the concerns expressed in the concluding 
observations to Estonia's initial report. 

Positive steps taken since the consideration of the initial report identified by the 
Committee included: several relevant developments in Estonian legislation; creation of the 
Office of the Legal Chancellor with ombudsman functions; affirmation by the delegation that 
the problem of prison overcrowding is being resolved; and measures and legislation adopted 
to improve the status of women and to prevent gender discrimination. 

The Committee expressed concern with issues particular to non-Estonian citizens and 
ethnic minorities. While welcoming developments in the rights of minority-language speakers, 
the Committee expressed worry that the application of Estonian language requirements might 
limit the employment opportunities of the Russian-speaking minority. It was deeply 
concerned with the high number of stateless persons in Estonia due to restrictive laws 
governing access to nationality and the large number of persons not initiating citizenship 
procedures. It advised that citizenship laws be reconsidered, naturalisation be promoted, and 
the socio-economic consequences of statelessness be studied. The Committee also 
expressed concerns with legislation that prohibits non-citizens from joining political parties. 
Moreover, the Committee raised issues with Estonia's procedures for gaining refugee status, 
which do not guarantee an individual assessment, and which may automatically reject 
applicants coming from so-called "safe" countries. 

The Committee noted problems with the detention of mental health patients and 
deserters from the armed forces. The delegation acknowledged that legislation on the 
detention of mental health patients was outdated and assured that steps have been taken to 
address this. Nevertheless, the Committee was concerned that certain aspects of the 
administrative procedure, notably the detention of persons for up to 14 days without any 
judicial review, are not in conformity with Article 9 of the Covenant. Similarly, the 
Committee felt that legislation allowing for up to three months of solitary confinement for 
deserters from the armed forces does not conform to Articles 9 and 10. 

Other areas of concern for the Committee were: an overly broad definition of the 
crime of terrorism and membership in a terrorist organisation; the failure to prosecute acts of 
violence perpetrated or condoned by law enforcement officials as criminal offences, which 
demonstrates the need for independent oversight of police authorities by the "police control 
department"; failure to restrict the use of firearms according to the principles of necessity 
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and proportionality as reflected in the Basic Principles on the Use of Force and Firearms by 
Law Enforcement Officials; lack of information on the results of the activities of bodies 
empowered to receive and deal with individual complaints; and the fact that alternatives to 
military service for conscientious objectors can be up to twice as long as regular military 
duty. 

Estonia’s 3rd periodic report is due to be submitted by 1 April 2007. 
 
Luxembourg 
 
Commenting on its pleasure at resuming dialogue with Luxembourg after more than 10 
years, the Committee regretted that the 3rd periodic report did not contain sufficient detail on 
issues of national jurisprudence, the practical aspects of implementation, and the issues 
raised in the concluding observations to the 2nd periodic report. However, the Committee was 
pleased at the high quality of written and oral replies provided by the delegation. 

The Committee noted a number of positive aspects, including: the delegation’s 
assertion that the Covenant takes precedence over all domestic law; institutional changes 
being made in prisons for the prevention of suicides; the intention to make society aware of 
the protection mechanisms for civil and political rights; and initiatives taken to combat family 
violence, to embody the principle of proportionality in the news media, and to ensure better 
protection for witnesses in judicial proceedings for victims of trafficking. 

The Committee was particularly concerned with discrimination and noted the lack of 
information provided on equality in employment between women and men. It noted that the 
criteria for granting financial assistance to religious communities, leading to only Christian 
and Jewish communities receiving aid were incompatible with the Covenant. The Committee 
also requested the removal from the Civil Code of the obsolete distinction between 
"legitimate" children and those born out of wedlock. 

The Committee noted its continuing concern with the fact that detainees can be held 
in solitary confinement for up to six months and with the lack of information regarding their 
detention conditions. The Committee requested that Luxemburg adopt legislation regulating 
and limiting the State power to hold detainees incommunicado with a view toward the 
abolition of this practice. The Committee also noted that the denial of the right to vote was 
often a penalty for offences and requested that legislation be brought in line with its General 
Comment No. 25. 

On other aspects, requests were made to reconsider the reservations made to the 
Covenant and to disseminate the Covenant and Optional Protocol more widely.  

Luxembourg was reminded of its obligation to provide information within one year on 
the holding of detainees in solitary confinement and to submit the next report by 1 April 
2008. 
 
Mali 
 
The Committee welcomed the dialogue with Mali after more than 20 years but stressed that 
the failure to submit a report for so long constitutes a violation of Article 40 of the 
Covenant. The Committee was disappointed that the report did not follow guidelines, 
contained little information on practical implementation, and did not give full consideration to 
issues transmitted in advance. It expressed regret that the delegation could not answer fully 
many of the questions raised during the session. 

The Committee welcomed the transition to democracy in Mali and noted the efforts 
made, despite many difficulties, to ensure the rule of law and respect for human rights by 
engaging in legislative reform, by establishing an ombudsman, and by settling the conflict in 
the north of the country. They also noted that the report did not provide sufficient 
information on the full implementation of the peace agreements. The Committee welcomed 
efforts to combat child trafficking and the trend towards abolition – including a moratorium - 
on the death penalty. 
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The Committee noted the superior status of the Covenant in domestic legislation, but 
regretted the lack of instances in which domestic courts invoke it. Accordingly, it requested 
comprehensive information on all protection mechanisms and stated that Mali must ensure 
training in the content of Covenant and other international human rights instruments for all 
judges, lawyers, and court officers. The Committee regretted that the National Advisory 
Commission on Human Rights, which was established in 1996, has not yet met. 
Accordingly, they requested that Mali adopt measures to allow it to function, following the 
Paris Principles. 

The Committee raised major concerns with the treatment of women in Mali. Despite 
welcoming the creation of a Ministry for the Advancement of Women, Children and the 
Family, the Committee was deeply worried by discriminatory legislation and custom, 
particularly regarding marriage, divorce, property ownership, inheritance, and succession. It 
requested that the adoption of the proposed Family Code be expedited, and that such code 
fully comply with the Covenant. It pressed that the practices of polygamy, female genital 
mutilation and levirat – whereby a widow is given to a male relative of the deceased’s – be 
banned, and that the minimum age of marriage for girls be raised to equal that of boys. The 
Committee stressed that domestic violence and clandestine abortions need to be tackled with 
specific legislative and educational efforts. It requested that women be accorded equal rights 
with men to political participation, education and employment and that active measures be 
taken to promote this. 

Slave-like practices and hereditary servitude were also of grave concern. Little 
information was provided on such customs but the Committee was seriously concerned 
about their survival in northern Mali among the descendants of slaves and requested that a 
study be undertaken. Similarly, Mali was requested to act immediately to combat the 
phenomenon of the trafficking in children for slavery and forced labour to other countries in 
the region. Similarly, the Committee requested that Mali intensify its efforts to combat the 
problem of migrant rural girls becoming domestic servants in urban areas, where they are 
often subjected to highly abusive treatment. 

Other areas of concern were: high infant and maternal mortality rates; cases of torture 
and extrajudicial executions by soldiers in 2000; the lack of inquires conducted into the 
allegations of torture and inhuman and degrading treatment made by members of opposition 
parties arrested in 1997; the fact that police custody can be extended beyond 48 hours and 
that such extensions are authorised by the public prosecutor (a violation of Article 9 of the 
Covenant); and the reports of hardship of the 6'000 Mauritanian refugees who, despite living 
in Mali for 10 years, are not registered, have no identity documents, are de facto stateless 
persons whose right to physical security is not sufficiently protected. 

The date for the submission of the next periodic report, with answers to the 
Committee’s many questions, is set for 1 April 2005. 
 
2. Consideration of individual petitions 
 
The Committee considered 27 communications under the individual complaints procedure: 8 
complaints were examined on the merits; 13 were considered for admissibility, of which 2 
were considered admissible. Examination was discontinued on 6 communications. The 
Committee found violations in 6 cases: Weiss v. Austria; Bondarenko v. Belarus and 
Lyashkevich v. Belarus; Gelasauskas v. Lithuania; Carpo et al v. the Philippines; and Evans v. 
Trinidad and Tobago. The Committee decided that violations did not occur in 2 cases: Love 
et al v. Australia; and Sahid v. New Zealand. 
 
Love et al v. Australia 
 
In this case, four airline pilots employed by a State owned company were forced to retire 
between 1990 and 1992, having reached the company’s mandatory retirement age of 60 
years. In 1994, mandatory retirement ages were abolished and the authors, having failed to 
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receive compensation or reemployment through the Australian system, petitioned the 
Committee for alleged violations of Articles 2.2, 2.3 and 26 regarding non-discrimination and 
equality before the law. Only one author's claim (Mr Love) was found admissible, given that 
as the other pilots were forced to retire before the Optional Protocol entered into force in 
Australia.  

The Committee first considered that "age" is covered by the Covenant in spite of not 
being explicitly mentioned in Article 26. Article 26 guarantees to all persons "equal and 
effective protection against discrimination on any grounds such as race, colours, sex, 
language, religion, political or other opinion, national or social origin, property, birth or other 
status." The Committee thus noted that the article contemplates age discrimination based on 
the "other status" language.  

The Committee noted that Article 26 does not wholly rule out discrimination but 
permits it only where justified on reasonable and objective grounds. Mandatory retirement at 
age 60 was considered an international industry standard at the time. Given that this 
standard was premised on the belief that mandatory retirement improved flight safety, the 
Committee consequently ruled that no violations of the Covenant had occurred. 

Committee members Mr Nisuke Ando and Mr Prafullachandra Natawarlal Bhagwati 
submitted individual opinions, concurring in the result. Of interest is the debate over whether 
"age" was covered by Article 26 of the Covenant. Mr Ando argued that "age" was not 
covered by the term "other issues" and highlighted that in other areas of the Covenant 
certain age discrimination was allowed. Mr Bhagwati, on the other hand, argued that words 
"such as" left the article open for age to be included as a type of "status" that could be 
discriminated against. However, he pointed out that every differentiation does not lead to 
discrimination and that grounds must be based on objective and reasonable criteria. 
 
Weiss v. Austria 
 
The author of this communication had been arrested and tried for massive fraud, racketeering 
and money laundering in the United States of America (USA). Just prior to the jury’s verdict, 
however, he fled the country and was found guilty and was sentenced to imprisonment for 
the rest of his life (845 years). He was arrested in Austria pursuant to an international 
warrant and the USA submitted a request for his extradition. The author challenged his 
extradition in Austria on a number of grounds, including that his right to appeal in the USA 
had been violated (a fugitive’s appeal may be rejected on the grounds that the appellant is a 
fugitive) and that his lengthy punishment constituted cruel, inhuman or degrading 
punishment.  

Initially, Austria refused the extradition on the grounds that the author would not be 
entitled to an appeal in the USA, but after appeals by the public prosecutor, the Austrian 
Supreme Court held that only the Minister of Justice had authority to consider such issues. 
The Minister of Justice then allowed the extradition and, despite the directions of both 
Austria’s Administrative Court and the Human Rights Committee that the extradition be 
stayed pending the resolution of interim measures, the author was extradited. 

The Committee decided that the failure of Austria to honour the request for interim 
measures, constituted a violation of its obligations under the Optional Protocol. The 
Committee also decided that a violation of the rights to equality before the courts (Article 
14.1) had occurred inasmuch as the public prosecutor had the right to appeal but the author 
himself did not. However, the Committee declined to consider the author's other claims as 
the proceedings for appeal and re-sentencing in the USA have not yet been concluded. 
 
Bondarenko v. Belarus and Lyashkevich v. Belarus 
 
The Committee heard two separate cases filed by the mothers of men who had been 
executed following their convictions for murder. The complaints in both had been submitted 
too late for interim measures to be requested. Initially both complaints alleged violations of 
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the right to life (Article 6). The Committee emphasised in its rulings that in Belarus, 
executions take place in secret. Moreover, the Belarusian State did not provide the families 
with information regarding the dates of the executions nor the respective burial places of the 
bodies.  

The Committee found that this secrecy has the effect of intimidating or punishing 
families by intentionally leaving them in a state of uncertainty and mental distress. Therefore, 
it decided that in both cases the initial failure to notify the authors of the dates for the 
executions and the subsequent refusal to make them aware of the burial sites amounted to 
inhuman treatment, in violation of Article 7 of the Covenant. 
 
Gelasauskas v. Lithuania 
 
The author in this case was convicted of murder and sentenced to 13 years imprisonment by 
the Lithuanian Supreme Court in 1994. On numerous occasions the author requested an 
appeal to his conviction, all of which were turned down, including one made under an 
extraordinary "supervisory protest" depending on the discretionary powers of the 
Chairperson of the Supreme Court, the Prosecutor General and/or their deputies. The State 
replied that, in 1995, legislative changes were made whereby appeals became possible but 
that the author did not submit a request in time. 

The author alleged violations of Articles 14 paragraphs 1, 3(g) and 5 of the Covenant 
(respectively, the right to equality before the courts, the right not to be compelled to confess 
guilt and the right to appeal). The Committee considered only violations of Article 14.5 of 
the Covenant, considering the others inadmissible. 

The Committee, however, noted that the new procedure was similar to that of the 
previous "supervisory protest," in that it is an extraordinary measure at the discretion of the 
receiving authority. The Committee adopted the position that such extraordinary supervisory 
procedures do not constitute an effective judicial remedy and ruled that there had been a 
violation of the authors right to appeal under Article 14.5 of the Covenant. 
 
Sahid v. New Zealand 
 
In this case the author, a Fijian national, arrived in New Zealand in 1988 on a temporary 
visitor’s visa to visit his adult daughter and her husband. Shortly afterwards a son was born 
to his daughter and, a month later, the author applied for residence for himself and his wife 
and 4 children still residing in Fiji. His application was rejected and, after a series of 
extensions, New Zealand authorities served the author, then residing in State illegally with a 
removal order. During a period of approximately 5 years the author remained in New Zealand 
pending appeals of his case, his daughter divorced, remarried, divorced, and then remarried 
again, and the biological father of the grandson died. In 1999, the author was finally 
removed from New Zealand. 

The author complained to the Committee that by his removal, New Zealand violated 
his daughter’s and his grandson’s rights to the protection of the family under Article 23.1 of 
the Covenant. The author also asserted a violation of the grandson’s right to non-
discrimination under Article 24.1 by depriving him of the privileges of other citizens. The 
Committee decided that the author’s inability to show authorisation to put forward 
complaints in the name of his daughter and grandson meant that the only admissible 
complaint was that of a violation of Article 23.1 against him personally.  

In examining the merits, the Committee noted its decision in Winata v. Australia that a 
State must demonstrate factors justifying the removal of persons that go beyond mere 
enforcement of its immigration law. In Winata v. Australia extraordinary circumstances 
existed that justified the author’s non-removal from the State. However, in this case, the fact 
that the fact that the grandson was left with his mother and her husband led the Committee 
to decide that no violation of the Covenant had occurred. 
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Carpo et al. v. the Philippines 
 
In this case, the authors, who were convicted of multiple and attempted murder through a 
single act, were sentenced to death (the death sentence having been reinstated in 1993). 
Their case received an automatic appeal by a 15-judge bench of the Supreme Court, which 
affirmed the conviction and upheld the death sentence. The Supreme Court decision turned 
on Article 48 of the Revised Penal Code, which states that where two or more crimes have 
been committed in a single act, the penalty for the most serious crime should be applied in 
its "maximum period". 

The authors argued that having previously abolished the death penalty, its 
reinstatement by the Philippines constituted a violation of Article 6.2 of the Covenant. 
Furthermore, they argued that their appeals did not meet the standards set in Article 14.5. 
The Committee pointed to its case law regarding mandatory sentencing and the death 
penalty and found that the questionable provisions of the Revised Penal Code constituted a 
mandatory sentence and, therefore, a violation of Article 6.1 of the Covenant prohibiting 
arbitrary deprivation of life. The Committee thus did not find it necessary to consider the 
authors' other claims. 

Committee members Mr Nisuke Ando and Ms Ruth Wedgwood filed separate 
dissenting opinions from this decision. Both argued that the Committee had not sufficiently 
established case law against mandatory death penalty sentencing and should fully explain its 
position if it wished to make this a principle. They would have further held that the 
provisions of Article 48 of the Revised Penal Code did not constitute mandatory sentencing 
in the terms the Committee believed. 
 
Evans v. Trinidad and Tobago 
 
In this case, the author was arrested in 1986 and originally convicted of murder and 
sentenced to death in 1988, whereupon, in 1994, his sentence was commuted to life 
imprisonment. The author claimed that the length of time (26 months) between arrest and 
trial constituted a violation of Articles 9.3 and 14.3(c) of the Covenant and that the delay (5 
years 9 months) between his conviction and appeal constituted a violation of Articles 14.3(c) 
and 14.5. He also claimed that the inadequate conditions of his confinement during his 5 
years on death row constituted cruel, inhuman and degrading treatment in violation of 
Articles 7 and 10.1 of the Covenant. Further, he claimed Article 14 read together with 
Article 2.3 was violated in that he was denied the right to access to courts inasmuch as the 
law provided no opportunity to argue against the mandatory death sentence, he was denied 
the opportunity to make representations before the commuting of his sentence to life 
imprisonment, and he was denied legal aid in a subsequent constitutional challenge. 

While declining to consider whether the imposition of the death penalty of a 
mandatory nature was in violation of the Covenant, the Committee decided that the author’s 
complaints were admissible. It noted that, as the State party had not withdrawn from the 
Optional Protocol before the submission of the complaint, it was bound by its decisions. The 
Committee decided that the length of time before trial constituted a violation of Articles 9.3 
and 14.3(c) of the Covenant and, looking at its decision in Johnson v. Jamaica, decided that 
violation of Articles 14.3(c) and 14.5 had occurred given the long delay before appeal.  

The Committee found that the prison conditions violated of Article 10.1 by 
constituting cruel, inhuman and degrading treatment and noted that it was therefore not 
necessary to consider separately alleged violations of Article 7. With regard to the claims 
that the author was denied access to the courts, the Committee found that the State party 
has sufficient discretion in decision-making in all three aspects claimed by the author and 
that a violation of Article 14 read together with Article 2.3 had not occurred. 

Committee member Ms Ruth Wedgwood submitted an individual opinion concurring in 
part and dissenting in part. While agreeing with the decisions of the Committee once it 
established admissibility, Ms Wedgwood challenged that the Committee could not consider 
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this case due to the reservation to the Optional Protocol submitted by the State party stating 
that the Committee could not consider any cases with respect to prisoners under the 
sentence of death. In doing so she joined her voice to earlier dissenting opinions in the case 
Kennedy v. Trinidad and Tobago in which the Committee ruled Trinidad and Tobago's 
reservation invalid. 


